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After four years, this case finally offers a light at the
end of the tunnel. Currently before the Court is the apparently
unprecedented situation in which the defendant Departnent of

Comrerce (DOC) has noved for entry of judgnent against itself;

the plaintiff, Judicial Watch, has vehenently opposed the notion.
Unfortunately, this odd posture is not atypical of the extrene
positions taken by the litigants in this case. After nuch

del i beration and a thorough review of the extraordinary record in
this case, the Court will deny the DOC s notion for entry of

j udgnent, grant partial summary judgnent, sua sponte, ordering
DOC s proposed search, and allow further discovery under the

ri gorous supervision of a Magistrate Judge to explore the issue

of unlawful destruction and renoval of docunents by the DOC.

| . FACTUAL AND PROCEDURAL HI STORY



The agency search and subsequent litigation arising
fromplaintiff’s several FO A requests have, over the past four
years, led to allegations of m sconduct, mnor and severe, both
by counsel for the governnent and by counsel for the plaintiff,
and to nunmerous notions for sanctions and for the initiation of
contenpt proceedings. For the purposes of today’s decision, the
Court is primarily concerned with the illegal destruction of
docunents and the illegal renoval of docunents from DOC cust ody
in knowi ng violation of the FO A and the orders of this Court.
These particul ar actions, however, have not occurred in a vacuum

To understand how this FOA litigation could have
deteriorated as drastically as it has, it may be helpful to
recogni ze that underlying plaintiff’s FO A requests is a
political crusade to uncover what Judicial Watch believes to be a
canpai gn finance scandal tenaciously conceal ed by the current
presidential adm nistration. Judicial Watch revealingly decl ares
inits opposition to the DOC s notion for entry of judgment that
“this case continues not only to be the primary, cutting-edge
i nformati on source for the Anerican people, it is also at the
forefront of generating needed change in our political system”
P.’s Oop. to Mot. to Enter Judgm. at 56. Thus, at least in the
plaintiff’'s eyes, the political stakes here are high.

Furthernore, plaintiff counsel’s fervor in the pursuit of this
[itigation appears to have been nore than the governnent’s
attorneys could handle. The aninosity, for lack of a better
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word, between the attorneys for the DOC and for Judicial Watch
has simered throughout this litigation, and the m sconduct of
counsel may be understood in part as the boiling over of a
personal, as well as political, battle.

Even before this litigation was commenced, however, the DOC
appears to have denonstrated a disregard for the | aw that cannot
be expl ained even by the idiosyncracies of Judicial Watch’s
counsel . Either out of carelessness or deliberate defiance, the
DOC repeatedly and grossly mi shandl ed materials responsive to
Judi cial Watch’s FO A requests. \Wether the agency had politica
notivations for its msconduct is a question largely irrel evant
to this Court’s task today.

The DOC has noved the Court to enter judgnent in favor of
Judi ci al Watch, essentially conceding that the search it
performed in response to the plaintiff’s FO A requests was
unr easonabl e and unlawful. Alnost ironically, the DOC s notion
nmust be deni ed, not because the evidence fails to establish that
t he governnent’s conduct was unreasonabl e, but because the record
of m sconduct in this case is so egregious and so extensive that
merely granting the DOC s notion and ordering a new search woul d
fail to hold the agency fully accountable for the serious
violations that it appears to have deliberately conmtted.

Al though a full account of the DOC s m sconduct in this case
will likely be nade at sonme point, it is not necessary to today’s
deci sion. Consequently, the followng narrative will be limted
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to a chronol ogy of Judicial Watch’s FO A requests and the
procedural stages of this litigation, as well as nore detailed
descriptions of events specifically relating to the m shandling
of docunments. The Court does note that the destruction and

di scardi ng of responsive docunents conprises just one aspect of

t he unreasonabl eness of the DOC s search; however, for reasons
explained in detail in Part |11, below, this particular m sconduct
is central to a proper understanding of why nmerely entering

j udgnent and granting a de novo search, as the DOC requests in
its notion, would unjustly prevent the plaintiff from pursuing

the full extent of relief available to it under the | aw

A. Plaintiff's FO A Requests

Sonetinme in 1994, Judicial Watch, a conservative public
i nterest group, began to suspect that the Cinton adm nistration
was engaged in illegal canpaign fundraising, including the
exchange of seats on Departnent of Conmerce foreign trade
m ssions for political donations to the Denocratic National
Commttee (DNC). After obtaining a DNC brochure that purported
to offer participation in foreign trade m ssions as one of
several benefits available to Managing Trustees of the DNC, a
menbership | evel requiring annual donations of $100, 000, Judici al
Watch filed two initial FOA requests wth the DOC. On Septenber
12, 1994, Judicial Watch requested the release of all docunents
relating to Comerce Secretary Ron Brown’s 1994 trade mssions to
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China and South Africa. The follow ng day, Septenber 13, 1994,
Judi cial Watch filed another request with the DOC, reiterating
the Septenber 12 request and expanding it to also include al
docunents relating to trade mssions to the fornmer Soviet Union
in March and April of 1994 and to South America in June and July
of 1994.

One nonth later the hostilities began in earnest. On
Cctober 18, 1994, counsel for Judicial Watch, Larry Kl ayman,
received a tel ephone call from Melissa Mdss, Director of the DOC
O fice of Business Liaison. According to Klaynan, Myss tried to
pressure himinto withdrawi ng or substantially narrow ng Judi ci al
Watch’ s requests, which he refused to do. Upon his refusal,

Kl ayman al | eges, Moss angrily hung up on him

On Cctober 19, 1994, Mbss wote to Klayman to “confirnf
their October 18 conversation. Mss clained in her |letter that
Kl ayman had “refornmul ated” Judicial Watch’'s request to be
sonewhat narrower. That sanme day (the correspondence was by
facsimle) Klayman responded that he had agreed to no such
reformul ati on and asked that Moss “refrain fromany further
m sstatenents of [Judicial Watch's] position.” Mbss apparently
di d not respond.

Al so on Cctober 19, 1994, Judicial Watch filed its third

FO A request with DOC, this one relating to a trade mssion to



| ndi a schedul ed for late 1994.1

B. Plaintiff's FOA Action and Defendant’s First Mbtion

for Summary Judgnent

Havi ng received no response to its initial requests fromthe
DOC, on January 19, 1995, Judicial Watch filed this action to
conpel the DOC to conply with its FO A requests. In response,
the DOC clai med that Judicial Watch woul d have to pay sone
$13, 000 i n phot ocopyi ng and processing costs before DOC woul d
rel ease the responsive information. Wen Judicial Wtch
requested a public interest fee waiver, the DOC refused until, on
May 16, 1995, this Court ordered that the costs be waived and the

responsi ve docunents released to Judicial Watch

1. Two years later, Judicial Watch would file a fourth request
on June 10, 1996, requesting docunents related to the 1996
trade mssion to Bosnia and Croatia. Later requests in
Cct ober and Novenber of 1996 woul d ask for docunents
relating to trade m ssions to nunmerous other countries in
the Far East, the M ddl e East, Europe, Africa, and Latin
America. Yet another request in June 1997 woul d seek al
docunents produced by DOC at the request of any
i nvestigative body fromJune 1996 to June 1997

Al t hough these other FO A requests are not at issue in
this action, the related subjects of the requests suggests
t hat one all-enconpassing search m ght prove nore efficient
t han separate searches. Therefore, although the governnent
is by no neans required to conduct a search with all of the
saf eguards ordered today in every case, the parties are
encouraged to explore anong thensel ves the possibility of
i ncl udi ng these various other requests in the procedure
ordered today for the initial three requests and thus
resol ve ot her pending actions and di sputes. The Court w |
schedul e a status conference in the other pending actions to
be conducted pronptly after issuance of today’s deci sion.
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The next day, May 17, 1995, the DOC rel eased sone 28, 000
pages of docunents responsive to Judicial Watch's requests; it
wi t hhel d over one thousand ot her docunents in whole or in part,

i nvoki ng several of the statutory exenptions set forth in the
FO A Judicial Watch, unsurprisingly, was not satisfied that the
28, 000 pages included all responsive docunents. |In particular,
plaintiff noted that the rel eased docunents contai ned no
docunents from Secretary Brown, nor fromthe White House or the
DNC. According to Judicial Watch, suspiciously little
correspondence to and fromtrade m ssion participants was

i ncl uded, as well.

Upon the request of the parties, this Court received for in
canera inspection all docunents w thheld pursuant to Exenption 5
of the FOA Before the Court had conpleted it review, however,
the DOC filed its first Vaughn i ndex and noved for sunmmary
judgnent. On February 1, 1996, this Court denied the DOC s
nmotion for summary judgnment because the Vaughn index was
insufficient to support judgnent as a matter of law. The Court
al so ordered discovery on the issue of the adequacy of the
agency’s search for docunents, and ordered the DOC to submt a

revi sed Vaughn i ndex.

C. Def endant’s Second Mdtion for Summary Judgnent

In April of 1996, the DOC submtted a revised Vaughn i ndex
and affidavits in support of a second notion for sunmary
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judgnent. At a hearing on August 7, 1996, the Court denied the
nmotion for summary judgnment as to the adequacy of the DOC s
search and ordered further discovery as set forth in a nenorandum
and order dated August 30, 1996.

On Septenber 5, 1996, the Court issued a decision granting
in part and denying in part the remainder of the DOC s notion.
The Court found that 153 of the 306 docunents w thhel d under
Exenption 5 were inproperly withheld in whole or in part, and
ordered their release to Judicial Watch. Nevertheless, the Court
granted sunmary judgnent in favor of the DOC as to all other

wi t hhel d docunents. 2

D. Initial Discovery--1996

Meanwhi | e, Judi cial Watch had begun di scovery designed to
expl ore the adequacy of the DOC s docunents search. Gadually
t hat di scovery begin to reveal evidence that the DOC had
illegally destroyed and renmoved fromits custody responsive
docunents, apparently in an attenpt to circunvent the discl osure

requi renents of the FO A and the orders of this Court.

1. Ron Brown, Secretary of Commerce

On February 27, 1996, Judicial Watch noticed the deposition

2. The Court granted Judicial Watch’s notion to reconsider this
deci sion on March 31, 1998. After reviewing in canera al
of the withheld materials, the Court will reinstate the
Septenber 5 order by separate order issued this date.
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of Secretary of Commerce Brown, to be held on March 28, 1996. On
March 14, 1996, Secretary Brown, in a sworn declaration, clainmed
not to be in possession of any docunents responsive to
plaintiff’s FO A requests, and also clained to have played no
role in determning the scope of the DOC s search, assertions
whi ch were cast in doubt by subsequent testinony. The
Secretary’s deposition was stayed tenporarily to permt discovery
from ot her DOC personnel, in an effort to avoid interfering with
the Secretary’s schedul e unl ess other avenues of discovery proved
i nadequate. On April 3, 1996, Secretary Brown was killed in a
pl ane crash during the trade m ssion to Bosnia and Croatia. Had
he lived, he may have been able to respond to questions raised by
t he subsequent testinony of his business partner and confidante
Nol anda Hi Il (discussed bel ow).

In any event, the events that transpired in his office after
the news of his untinely death arrived in Washi ngt on woul d
thensel ves | ater be a focus of Judicial Watch's discovery
efforts. Subsequent depositions revealed a flurry of docunent
shredding in the Secretary’ s office, as well as easy access to
the office by the Secretary’s famly and coworkers, which | end
plausibility to Judicial Watch's clains that docunents were
unlawful Iy renoved and destroyed after the Secretary’s death

The plausibility of Judicial Watch's claimis further

strengt hened by the deposition testinony of several DOC enpl oyees



whi ch confirns that the docunents destroyed or renoved fromthe
Secretary’s office were never searched in response to Judici al
Watch’s FO A request. Anthony Das, who was represented as
responsi bl e for overseeing the docunent search in the Secretari at
and other offices, testified in his March and Oct ober depositions
that in fact he had only a mnimal role in the DOC s docunent
search and that he never discussed the search with Secretary
Brown, nor was he aware of any search for docunents in the
Secretary’s office. Brenda Dolan was simlarly represented to
have first-hand knowl edge of the DOC s docunent search, and yet
at her deposition she also testified that her involvenent in the
search was m nimal; she never discussed the search with Secretary
Brown or anyone in his office, nor did she personally search for
docunents there, nor did she review docunents found by ot hers.
Barbara Schmtz and Mel anie Long, both close assistants to the
Secretary, testified that Secretary Brown’s office was never
searched and that, after his death, various people were all owed
access to the Secretary’ s office and docunents fromthe office
were destroyed wi thout being searched for nmaterials responsive to
plaintiff’s FO A request. The Secretary’s Chief of Staff, Robert
Stein, even corroborated the testinony that Secretary Brown’s

of fice was never searched for docunents. Fromthis evidence, it
is indisputable that the DOC destroyed and possi bly renoved
docunents that, at best, were not searched in response to
Judi ci al Watch’'s requests. This alone would |ikely support a
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finding that the agency’s docunent search was unreasonabl e, but
it is just one piece of this unsightly puzzle, and subsequent
deposition testinony woul d uncover actions by the DOC that
strongly substantiate the claimthat the agency was deliberately

destroying and jettisoning docunents.

2. I ra Sockowi tz, Special Assistant to the DOC Gener al
Counse

At his COctober 28, 1996 deposition, Ira Sockowitz testified
that, when he left the DOC for a job at the Small Busi ness
Adm ni stration (SBA), he took with hi mnunmerous docunents,
including classified materials and docunents responsive to
Judi cial Watch’s FO A requests. See Sockowi tz Video Depo. at
5:01-08. In response to this and other revel ations at
Sockowi tz’ s deposition, the Court ordered the |Inspector General
of the SBA to take custody of Sockowitz's conputer and safe for
an inventory and search. This process reveal ed not only
docunents responsive to Judicial Watch’s FO A requests, but also
sensitive classified informati on concerning national security
matters, including telecommunications technology information on
several countries to which the DOC had sent trade m ssions.
According to the testinony of Sockow tz's supervisor, G nger Lew,
t hese docunents were of no use to Sockowitz in his duties at the
SBA, see Lew Video Depo. at 4:14, 4:53-54, and their renoval has
never been adequately expl ai ned.
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3. John Huang

John Huang was Deputy Assistant Secretary for |nternational
Econom c Policy at the DOC under Secretary Brown before |eaving
to becone Vice Chairman of the DNC. |In Cctober 1996, when the
Court authorized Judicial Watch to take his deposition, Huang
literally went into hiding to avoid service of the subpoena. His
famly, his coworkers at the DNC, and even his attorney clained
not to know hi s whereabouts, although others clained to see him
regularly. Only when this Court demanded that counsel for the
DNC produce Huang for service of process did he finally
“resurface” to accept the subpoena.

At his Cctober 29, 1996 deposition, Huang gave what can at
best be termed questionable testinony. He testified that he
participated in neither trade m ssions nor fundraising while at
the DOC, and he clainmed to have kept few records during his
tenure there. See Huang Depo. at 182-82, 190-92. He produced no
records at the deposition. Subsequent nedia accounts, however,
portray himas a pack-rat who left the DOC with “bulging files.”

James Bennett, For Denocrats, Al Kinds of Answers, N Y. Tines,

Dec. 30, 1996, at All. \Wether these files contained responsive
docunents i s anyone’s guess.

Huang further testified that he played an insignificant role
overall at DOC, as |little nore than a “budget clerk.” Subsequent
di scovery has also nade this portrayal incredible. Fromhis own
testinony, he appears to have participated in planning trade
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m ssi ons, see Huang Depo. at 177-78, communicated frequently with
busi nesspeopl e overseas and in the United States, and
participated in policymaking neetings, see id., and he received
intelligence briefings on nearly forty occasions. Copies of sone
of Huang' s correspondence, released by the DNC, al so appears to
support a vision of Huang as sonething nore than nerely a
“clerk.”

Anmong ot her discoveries, Judicial Watch later |earned that
Huang kept a detailed desk diary while at DOC, tracing his
activities on a daily, even hourly, basis. See Stewart Video
Depo. at 10:59-11:00. Wen faced with Judicial Watch’s demands
that this diary be rel eased, the DOC turned over to Klayman a
partially illegible copy of the manuscript. Despite ongoi ng
demands, and w t hout reasonabl e explanation, a |egible copy of
the diary still has not been nade available to Judicial Wtch.?

In short, John Huang may well have renoved responsive
docunents fromthe DOC when he left, just as Ira Sockow tz did.
Hi s testinony suggesting otherwise is not credible; in fact,
l[ittle of his deposition testinony is particularly credible, in
light of the evidence now available. Plaintiffs are entitled to
explore this issue further, and continued di scovery on the

subject will be authorized in order acconpanying this opinion.

3The Attorney General, who is now in possession of the desk
diary for purposes of an investigation, will be ordered to
provi de Judicial Watch with a | egible copy in another, separate
deci si on issued today.
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4. Dal i a Traynham

Secretary Brown’ s schedul er, Dalia Traynham testified at
her Novenber 26, 1996 deposition that she was asked by Barbara
Schmtz and Melanie Long to shred docunents after Secretary
Brown’s death in April of 1996, although she had never shredded
docunents before at DOC. See Traynham Vi deo Depo. at 3:01-07
Judi ci al Watch specul ates that the assignnent was intended to
“wash the hands” of other DOC enpl oyees shoul d questions |ater be

asked.

5. Mel i nda Yee

Mel i nda Yee held various positions at the DOC and went on
several trade mssions. At her deposition on Decenber 2, 1996,
she testified that she took notes during the China trade m ssion.
See Yee Depo. at 144, 154-55, 160, 208-212. She also testified
to destroying these notes, see id. at 160-61, 168-71, 208-09,
212, many of which were responsive to plaintiff’s FO A requests
and had been specifically ordered produced by this Court on
August 30, 1996. No adequate expl anation has been given as to
why these docunents were destroyed, and Judicial Watch can hardly
be bl amed for suspecting a | ack of good faith on the part of DOC
particularly given the sonewhat amazing fact that this and ot her
i nproper actions have never been investigated by the Inspector

General of the DCC.

14



At a hearing held February 3, 1997, the DOC urged the Court
to limt Judicial Watch’s discovery. The Court denied the
request as groundless. The Court stated in its February 13, 1997
order that plaintiff’s discovery process could hardly be called a
“fishing expedition” because so many of the depositions had |ed
to critical discoveries regarding mshandling of docunents and
ot her m sconduct by the DOC. Seem ngly everywhere Judicial Watch
| ooked, there lurked sone piece of DOC dirty laundry. Although
only later would the Court surm se the probable source of
Judicial Watch's “tips,” it was apparent by early 1997 that the
adequacy of the DOC s search had been cast in serious doubt and
that further discovery was warranted to explore to what degree
the DOC had failed to reasonably search for responsive docunents
and whether its inadequate efforts were the result of

carel essness or sonethi ng worse.

E. Further Di scovery Revel ations--1997

Thr oughout 1997, Judicial Watch continued to take
depositions of DOC enpl oyees and fornmer enployees. Wth
virtually every question answered, new questions arose, as did
nore information pointing to illegal destruction and renoval of

responsi ve docunents by the DOC

1. Davi d Rot hkopf
Former DOC Deputy Undersecretary David Rot hkopf was deposed
15



on April 1, 1997. In yet another display of the DOC s uni que
approach to FOA, essentially identical to the actions of
Sockowi t z and Huang, Rothkopf renoved a substantial nunber of
docunments fromthe DOC when he left the Departnment to return to
the private sector, where the docunents presumably woul d be
beyond the reach of Judicial Watch or other curious parties. The
Court ordered the DOC to retrieve these materials, and responsive
docunents were in fact found and sone produced to Judici al

Wat ch. ¢

2. DNC M nority Donor List

The first “snoking gun” docunent reveal ed by Judici al
Wat ch’ s di scovery was uncovered in May 1997. Although this
responsi ve docunent was eventual |y disclosed, and there is no
conpel l'ing evidence that the DOC attenpted to destroy or jettison
the list, this episode is inportant as a m | estone and as an

illustration of the DOC s approach to its duties under the FO A

a. Depositi on of Graham Watl ey

G aham What | ey, assistant to Deputy Assistant Secretary Jude

Kear ney, was deposed on May 28, 1997. At that deposition,

“Incidentally, these and many ot her docunents di scovered
since the DOC s initial notion for summary judgnent have never
been the subject of a notion for summary judgnent, and responsive
docunents found but not rel eased have not been accounted for in
suppl enmental Vaughn indices. This is yet another obstacle to
granting the DOC s notion for entry of judgnent.
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VWhat | ey made the dramatic revelation that a list of 139 mnority
donors to the DNC was kept in the files of Deputy Assistant
Secretary Kearney, who was in charge of selecting participants
for the trade m ssions. This statenent was in direct
contradiction to the deposition testinony of Kearney, who had
testified that he was not in contact with the DNC and was unaware
that any trade m ssion participants had nmade contributions to the
DNC. Judicial Watch demanded that the obviously responsive donor
[ist be inmmediately produced, and within a few hours the
Departnent of Justice sent a copy by facsimle directly to the
site of the deposition. Judicial Watch |ater |earned that
several of the donors on the list in fact participated in trade
m ssi ons.

VWhat | ey was apparently denoted after his May 1997
deposition. Al though the Court has no evidence of retaliation by
t he governnent, the inplications of the timng are hard to

i gnor e.

b. Deposition of John Gst

Two days after Whatley' s testinony revealing the existence
of the DNC mnority donor list in Kearney's files, John GCst
testified that he had received a facsimle fromthe Denocratic
National Conmttee listing conpanies that the DNC was

recommendi ng for participation in trade m ssions. See Ost Video
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Depo. at 11:08-10. Ost testified that he had turned this
docunent over to his superiors as responsive to Judicial Watch's

FO A request, see id., but the docunent was never rel eased.

C. Deposition of Christine Sopko

On July 2, 1997, Judicial Watch deposed Christine Sopko,
secretary to Jude Kearney. Sopko testified that she had in fact
turned over a copy of the DNC minority donor list to DOC | awyers
nont hs before the existence of the |ist was reveal ed at G aham
What |l ey’ s deposition. M. Sopko appeared upset at tinmes during
her deposition; Judicial Watch suggests that she was afraid that
she would be fired as Watl ey had been after his deposition,

al t hough she denied as nuch at the deposition.

d. DQAJ’' s Expl anation

The DOC and the DQJ do not claimthat the DNC m nority donor
list fromKearney's files is not responsive to Judicial Watch’'s
FO A request. Moreover, it appears that the docunment was in fact
found and di scl osed to AUSA Shoai bi and DOC counsel, including
Judith Means of the DOC Ofice of General Counsel, and yet it was
not released to Judicial Watch until after its revelation at the
What | ey deposition. Judicial Watch, of course, suggests that the
DOC and its attorneys deliberately withheld the [ist in blatant
violation of the FOA and the orders of this Court.

The DOC and the United States Attorney’'s Ofice (USAO DC),
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however, offered their own explanation for the nondiscl osure of
the mnority donor list in papers filed on May 29, 1997 and July
3, 1997. Initially, the May 29, 1997 “notice to the court”
stated that the existence of the mnority donor list “was a
surprise to the USAO DC and to the agency counsel present at the
[ What | ey] deposition.” The notice, apparently prepared by
Assistant United States Attorney Bruce Heygi, represented that
the matter was being referred to the Inspector General of the DOC
for investigation and al so brought to the attention of the Public
Integrity division of the DQJ, although the Court has yet to be
informed of the results of any investigation, or even notified

t hat one has been opened. Counsel for the DOC repeated
essentially this sane position at a status conference on June 27,
1997.

However, a little nore than one nonth after the first
“notice to the court,” and just days after the June 27 status
conference, the deposition testinony of Ms. Sopko reveal ed that
she had di scussed the existence of the donor list with DOC
counsel, including AUSA Shoai bi and Judith Means of the DOC
O fice of General Counsel, nonths before the Watley deposition.
In the face of this revelation, the AUSO DC changed its tune

In its July 3, 1997 suppl enental notice to the Court, the
USAO- DC of fered a different explanation for its failure to
produce the DNC mnority donor list. According to the USAC DC,
its admtted failure to disclose the donor list was the result of
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oversi ght and m scommuni cation, not wllful defiance. Due to the
burdensonme nunber of depositions schedul ed by Judicial Watch
around the tinme of M. Whatley' s deposition, the USAO DC assi gned
anot her AUSA, Al exander Shoaibi, to assist AUSA Heygi with this
l[itigation. Wen AUSA Shoai bi net with Christine Sopko on Apri
1, 1997 to prepare for her deposition, Sopko revealed to himthat
the mnority donor list had been found anong Kearney’'s papers.
AUSA Shoai bi apparently did not consider this revelation
significant, and he allegedly did not communicate it to AUSA
Heygi, who was at that tinme bogged down in other day-I|ong
depositions schedul ed by Judicial Wtch.

The USAO DC cl ains that, when M. Watl ey disclosed the
exi stence of the donor list at his May 28, 1997 deposition, *“AUSA
Shoai bi sinply did not recall (and AUSA Heygi did not know)” that
Sopko had reveal ed the existence of the |ist to Shoaibi two
months earlier. Sopko's nention of the list did not “reoccur” to
Shoai bi, according to the USAO-DC, until the night before Sopko’s
July 2 deposition, when Shoai bi reviewed his notes fromthe
preparation session. This despite the obvious responsiveness of
t he docunent and its clear significance as the nost incrimnating
docunent that Judicial Watch had found to date in this FOA
l[itigation. 1In an attenpt to rectify the situation, the DOC
wai ved the attorney-client privilege at Sopko’s July 2, 1997
deposition and allowed Judicial Watch to question her regarding
her revelation of the donor list at the April 1, 1997 preparation
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sessi on.

Even if the behavior of the United States Attorney’'s Ofice
could be attributed to gross carel essness, no acceptable
expl anation has been offered for the behavior of the DOC Ofice
of CGeneral Counsel. Testinony shows that Judith Means was
present when Ms. Sopko reveal ed the exi stence of the donor I|i st
at her deposition preparation session, and Ms. Means, who
apparently has worked on this case fromits early stages, could
not possi bly have been unaware of the inportance of the list.
Nevert hel ess, according to the representati ons of AUSA Heygi, M.
Means apparently deni ed any know edge of the list at the Wuatley
deposition and all owed the USAODC to file a notice with this
Court indicating that the Iist was a “surprise” to both AUSA
Heygi and herself. M. Means’ failure, and the correspondi ng
failure of her office, to reveal the existence of the donor I|ist
in the nonths before G aham Whatl ey’s deposition is certainly
anong the nost egregi ous abuses that have occurred in this
l[itigation, and Ms. Means’ stubborn refusal to admt her

conplicity in the nondi sclosure only aggravates the matter.

In addition to the m shandling of the situation by DOC
counsel, which is just one of the many episodes of attorney
m sconduct in this case that will likely be discussed in
subsequent opi nions, the nondi sclosure of the donor |ist raises
troubling inferences regarding the DOC s conduct of the search.
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Apparently, DOC enpl oyees in fact discovered the |list and anot her
simlar docunent and properly turned the docunents over to their
supervi sors,® but the responsive docunments were neverthel ess
illegally withheld. The inplication, strengthened by the pattern
of abuse in this case, is that those DOC enpl oyees responsible
for supervising and coordi nating the docunent search were
mani pul ati ng the search and w t hhol di ng potentially damagi ng
docunents. At this stage, it is still unclear to what extent
such illegality occurred, precisely who was responsi ble, and to
what extent the DOC used the destruction and renoval of docunents
to conceal its efforts to thwart the FO A and circunvent this
Court’s orders. The supervised discovery authorized in today’s
order will allow Judicial Watch to explore this latter issue in

detail.

F. Continuing Di scovery and Responses fromthe DOC

°It appears that the DNC donor list was not found during the
DOC s initial docunent search, but instead was found during a
subsequent search undertaken in response to a congressional
subpoena. It is not clear, therefore, which enpl oyees and
officials at the DOC were aware of the list’s discovery and al so
aware that it would be responsive to Judicial Watch’'s FO A
requests and this Court’s orders. |In any event, the donor |ist
was found in the files of Deputy Assistant Secretary Kearney,
where it clearly should have been found and processed during the
FO A docunent search, and the docunent was in fact disclosed to
attorneys for the DOC and USAO DC nonths before its discovery at
the deposition of M. Watley. Had the questioning by counsel
for Judicial Watch failed to identify the list at that
deposition, the Court can only assunme that it would remain
unproduced, despite its clear responsiveness to Judicial Watch's
requests.
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Enbol dened by the discovery of the mnority donor |ist,
Judi ci al Watch spent the second half of 1997 taking further
depositions to explore the extent to which the DOC search may
have been mani pul ated, and what, if any, other docunents were
illegally withheld. Through this discovery, it was gradually
reveal ed that classified informati on had been m shandl ed by
vari ous DOC enpl oyees. The DOC, for its part, appeared to be
setting a new and encouragi ng course, but an awards cerenony in

Decenber denonstrated that its priorities |ay el sewhere.

1. M shandl i ng of C assified Information

At his deposition on June 10, 1997, Jeffrey My, who
replaced Ira Sockowitz as Special Assistant to the DOC General
Counsel, testified that he had all owed Sockowi tz access to a safe
in the Special Assistant’s office after Sockowitz left the DOC
See May Video Depo. at 11:30-31. This testinony apparently
corroborated testinony from Sockowitz that he had renoved
classified docunents, including responsive docunents and ot her
materials relating to satellite technol ogy and national security
information, fromthe office after his departure. See Sockow tz
Vi deo Depo. at 5:01-08.

The deposition testinony of Laurie Fitz-Pegado, former DOC
Director of the Foreign Conmercial Service, was taken on July 18,
1997 and August 1, 1997. That testinony revealed that Fitz-
Pegado and a nunber of other DOC enpl oyees with access to top
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secret information at the DOC | eft the Departnent for positions
at a conpany involved in the devel opnment of a gl obal cellular

t el ephone satellite network. See 7/18/98 Fitz-Pegado Vi deo Depo.
at 11:02-08. Judicial Watch points out that the conpany is
apparently owned in part by state-owned entities in China,
Russia, and India, the very countries which were the subject of
classified intelligence data taken by Ira Sockow tz when he |eft
the DOC to go to the SBA. Judicial Watch suggests that this
“connection” shows an additional notive for the illegal renoval

of classified docunents from DOC

2. DOC s Motion for Entry of Judgnent

On August 12, 1997, the DOC filed its notion for entry of
judgnent. As notivation for its unusual notion, the DOC cited
t he consi derabl e expense al ready undertaken in defense of this
action and a desire “to pronote the general public interest of
confidence in Governnent.” As anended, the DOC s order proposes
a rigorously supervised new search, as well as the award of
reasonabl e attorney’s fees and costs to Judicial Watch. At the
tinme, the proposed new search and the reference to pronoting
confidence in governnent appeared to the Court to signal a
renewed good faith on the part of the DOC, its new Secretary, and
its new Ceneral Counsel. Nevertheless, Judicial Watch fiercely
opposed the notion, which it considered an offer to “sell out.”
The interesting | egal questions raised by the notion and by the
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unusual stances of the parties are discussed in Part Il of this

menor andum opi ni on.

3. Howard University’s “Ron Brown Col | ection”

On Cctober 16, 1997, the DOC reveal ed that in February of
1997 it had allowed the renoval from DOC headquarters of
literally thousands of photographs and vi deo and audi o tapes of
trade mssions led by Secretary Brown. The DOC clained that the
materials were to be nmade part of a “Ron Brown, Jr. Collection”
at Howard University. The University never corroborated those
clains, and Judicial Watch alleges that no such collection
exi sts.

The DOC agreed to produce these materials to Judicial Watch
and was forced to retrieve themfrom Howard University because it
coul d not be determ ned how many of the docunents represented the
only existing copy. In any event, the materials were eventually
made avail able to Judicial Watch for inspection at the DOCC.

Al t hough Judicial Watch initially denmanded copies of the
docunents, rather than nerely access to them the Court wll
decide in a separate decision issued this date that access to the
materials satisfied the DOC s obligations with regard to this
information. Despite the satisfactory resolution of this matter,
the Court fails to understand why the DOC woul d give away its

only copies of materials subject to a court order.
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4. DOC Awar ds

On Decenber 2, 1997, the DOC held an awards programfor its
enpl oyees. |In stark contrast to the good faith and
r easonabl eness shown in the agency’ s notion for entry of

j udgnent, the DOC handed out nedals to several of the enpl oyees

who were instrunental in DOC s docunent search, which by al

i ndi cations was ridden with conduct that was grossly carel ess at
best and in blatant violation of the law at worst. The Court
invited an explanation fromthe DOC, but none was offered. The
Court is at a loss as to how the DOC could go so far as to reward
enpl oyees for conduct that in the nost forgiving Iight strongly
resenbl es defiance of federal statutes and the orders of the

f ederal courts.

G Nol anda Hi | |

The highest drama in this litigation was supplied by Nol anda
Hill, former business partner and confidante of Secretary Brown:
On January 28, 1998, Hill submtted under seal a sworn

decl aration detailing her know edge of the Departnent of
Commerce’ s handling of Judicial Watch’s FO A requests,
information that she allegedly obtained through her relationship
with Secretary Brown. Stating that she was concerned about
retaliatory actions by the governnment, Hi Il requested that the
Court provide nechanisns for her protection. Pursuant to that
request, the Court ordered that the affidavit be initially kept
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under seal and sawto it that her attorney was nmade aware of the
situation and was willing to represent and protect her interests
inthis matter. An evidentiary hearing was then schedul ed for
March 23, 1998.

On March 14, 1998, Hi Il was indicted on crimnal charges.
Al t hough an investigation had been underway before Hill offered
to testify in this case, Judicial Watch clains that the
governnment had represented to Hill that charges woul d not be
filed, and that the March 14, 1998 indictnment was in retaliation
for her cooperation wth Judicial Watch.

On March 23, 1998, Hi Il appeared before this Court and gave
extensive testinony as to her know edge, gained from
comuni cations with Secretary Brown, relating to this action.®
Upon exam nation by M. Klayman, Hill testified that the
Secretary told her that White House officials had actually
instructed himto delay the production of docunents responsive to
Judicial Watch’s requests and to cone up with a way to avoid
conpliance with this Court’s orders. See Transcript of March 23,
1998 Hearing at 85. Hill vividly recalled the Secretary’s

comment that Leon Panetta (then Wite House Chief of Staff) had

bHill's testinobny included sone information directly
relating to the invol venent of Wite House, DNC, and DOC
officials in the alleged sale of trade m ssion seats as part of
Denocratic fundraising, which is of course the ultimte target of
Judicial Watch in this case. However, these |arger issues are
not before the Court, and therefore this narration of Hll’s
testimony will focus solely on that information relating to DOC s
response to plaintiff’s FO A requests.
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urged himto “slow pedal” the docunent search. See id. at 85-86.
According to Hill, this nessage was conveyed to Secretary Brown
by Panetta and by John Podesta (then Wite House Deputy Chief of
Staff) on several occasions. See id. at 85-88.

In her role as personal advisor and confidante to Secretary
Brown, Hill allegedly offered to review the nost sensitive
docunents responsive to Judicial Watch’s request, for the purpose
of finding out precisely what was invol ved and, according to
Hll, to encourage the Secretary to turn over all responsive
docunents. See id. at 88. Hill never did review the material,
however, and she was unable to testify as to whether such a
collection of “the npbst sensitive” responsive docunents was ever
assenbl ed. See id. at 89-90.

Ms. Hill did testify to seeing several unproduced responsive
docunents in the Secretary’ s possession in 1996, shortly before
the Secretary’s death. According to Hll’s testinony, she net
with Secretary Brown at a hotel early in 1996, and on that
occasion the Secretary showed her a one-inch-thick packet of
docunents that he produced froma personal portfolio-type
carrying case. See id. at 38-39. The Secretary told H Il that
t he docunents had been retrieved fromDOC files during the
docunent search for Judicial Watch’s FO A requests. See id. at
39. Hill reviewed the top five or six docunents, confirm ng that
they were copies of letters fromMelissa Moss to trade m ssion
participants specifically referencing their donations to the DNC,
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clearly responsive to Judicial Watch’s requests. See id. at 40-
41. Needless to say, these docunents had not been, and have not
since been, released to the plaintiff. Their current location is
unknown, perhaps unknowabl e, al t hough Judicial Watch argues that
t he evidence supports an inference that the docunents were either
destroyed during the flurry of docunent shredding follow ng the

Secretary’s death, or renoved fromhis office during that sane

time period. 1In any event, Hll’s uncontroverted testinony is
strong evidence that the DOC illegally w thheld docunents from
Judicial Watch in violation of the FOA. It is also apparent

that the DOC was aware of this Court’s orders that all responsive
docunents be produced, and willfully defied those orders,
according to Ms. Hill’s testinony. This conduct al one would seem
to justify entry of judgnment against the DOC, and yet it
si mul t aneousl y precludes such judgnent until the extent of the
DOC s unl awful behavior is adequately expl ored.

Also relevant to this action is the testinony of Ms. Hil
that the deposition of Melissa Mdss contained a nunber of
i naccuracies. See id. at 105 et seq. |In addition, revel ations
about Mbss’s role in the orchestration of the trade m ssions
casts her deposition testinony in a new light, and al so rai ses
doubts as to how the activities in which she participated could
have produced no docunents responsive to Judicial Watch’s
requests. As a whole, the evidence supports an inference that
Moss played an inportant role in resisting Judicial Watch’s FO A
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requests, and the testinony of Nolanda H Il points in particular
to Mbss as directly responsible for knowing violations of this
Court’s orders.’

On April 29, 1998, a superseding indictnment was issued
against Ms. Hill. Judicial Watch clains that it was intended as

a further signal to keep quiet.

H. Action and | naction by the DOC

The nonths since Ms. Hill’s testinony have produced
relatively few startling discoveries. More troubling, perhaps,
than any action taken in this tinme is the continued | ack of
action by the DOC to investigate its own conduct in this FOA

response and litigation.

1. The Governnent’s Failure to Investigate

To the best of this Court’s know edge, Nolanda Hi Il has
never been questioned by anyone fromthe Departnent of Commerce,
Depart ment of Justice, Federal Bureau of Investigation, or other
agency with investigative duties, despite wide publicity of her

testinmony before this Court. According to Judicial Watch, few of

‘Consistent with its earlier indications, the Court wll
entertain notions for orders to show cause on the various matters
raised by Ms. Hll’'s testinony. Any resulting contenpt
proceedings will be distinct fromand will not preclude a
subsequent referral of disciplinary matters to the Merit Systens
Protection Board s Ofice of Special Counsel pursuant to FO A
section (a)(4)(F).
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the nore than forty officials deposed by it for this |awsuit
testified that they had been approached in connection with any
i nvestigation of these matters. It appears that the DOC Ofice
of the Inspector Ceneral has undertaken no investigation of the
response to Judicial Watch’'s FO A requests (although in |ight of
the awards given to involved officials, this is hardly
surprising). Although there was sone specul ation in the press
followng Nolanda HiIl's testinony that the Attorney General

m ght seek an independent counsel to inquire into canpaign
finance matters, including the alleged sale of trade m ssion
seats, no such investigation has been conducted. |In short,
insofar as the Court aware, the governnent has not pursued any
remedi al or disciplinary action.

It nmust be noted, however, that the USAO- DC has offered to
investigate the matters raised by Ms. hill’'s testinony if
referred by the Court, and has asked the Court how it shoul d
proceed; Deputy Attorney General Holder filed an affidavit with
the Court to this effect. Wthout discouraging this kind of
communi cation, the Court notes that, absent a specific statutory
provi sion such as section (a)(4)(F) of the FOA, the courts
ordinarily do not direct the internal disciplinary proceedi ngs of
t he agenci es, which have an i ndependent duty to ensure that their
enpl oyees act lawfully and ethically. Wile the USAO DC s offer
is appreciated as a signal of that office’s good faith and
W I lingness to cooperate, it does little to aneliorate the
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failure of the Departnent of Commerce to investigate the events
of this FOA controversy. Only the agencies can effectively
defend their own integrity by maintaining zero tolerance for this
ki nd of m sconduct.

In addition, neither the DOC nor the DQJ has reported to the
Court on any investigation of the failure to produce the DNC
mnority donor list, despite the USAO-DC s representations to the
Court in May and July of 1997 that the matter had been referred
to the I nspector General of the DOC, with notification of the
referral to the Public Integrity division of the DQJ. The Court
can only assune that no investigative action has been taken.

Al though the DQJ's position, if any, as to this matter is

uncl ear, the stance of the DOC can be inferred fromits decision
i n Decenber of 1997 to give awards to several enployees involved
inthis litigation. As explained in the awards cerenony program
filed with the Court on March 23, 1998, enpl oyees including Mary
Ann McFate (one of the principal contributors of affidavits
supporting the DOC s Vaughn indices), Brenda Dol an (who in sworn
deposition testinony clained to have only a mnimal role in the
docunent search), and Peter Han were “recogni zed for their
contributions to the Commerce Departnent’s efforts to respond
appropriately to nunerous inquiries relating to political
fundraising and its possible relationship to the Departnent.
They have shown unusual conm tnment and professional cooperation
in ensuring accurate, tinmely results.” Departnent of Commerce,
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Forty-N nth Annual Awards Program Decenber 2, 1997. Finding no
words to adequately express its incredulity, the Court sinply

di sagr ees.

2. May 20, 1998 In Canera Subm ssion

On May 20, 1998, DOC reveal ed that parts of severa
docunents ordered submtted for in canera review had been
destroyed. Apparently, before rel easing copies to Judicial
Wat ch, DOC had redacted the originals; for sone docunents, the
only true copy of the informati on was destroyed. This is, of
course, yet another indication of the agency’s carel essness in
handling its response to plaintiff’s FO A requests. However, the
Court has reviewed the redacted copies in canera and is satisfied
that the information apparently deleted (social security nunbers
and financial information, for the nost part) was properly

withheld from Judi cial Watch

3. Septenber 11, 1998 Hearing

On Septenber 9, 1998, Judicial Watch sonewhat dramatically
requested an in canera conference regarding newy discovered
evidence that it clainmed showed obstruction of justice by the
DOC. On Septenber 11, 1998, the parties met with the Court to
revi ew t he new evidence, which ambunted to two unrel eased and
al | egedly responsi ve docunents whi ch Judicial Watch had
di scovered and whi ch suggested comruni cati on between the DOC and
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the DNC with regard to trade m ssions. Based on the evidence
presented by Judicial Watch and on the argunent of the parties,
the Court issued an order permtting limted discovery fromthe
DNC and ordering the seizure by the DOC I nspector CGeneral of the
conputers and conputer equi pnent of Sally Painter, Melissa Mss,
John GOst, and Gail Dobert, to be searched for electronic copies
of responsive information. The Inspector CGeneral has yet to

report to the Court on the progress of that search.

J. Current St atus

At this stage in the litigation, sone limted discovery is
still ongoing, and nunerous notions are pending, alnost all of
which are plaintiff’s notions for sanctions, conpul sion of
di scovery, or requests for approval of additional discovery. On
Sept enber 30, 1998, Judicial Watch submtted a |ist of pending
nmotions requiring disposition if the Court were to deny the DOC s
nmotion for entry of judgment. These notions will be di sposed of
in a separate order issued this date. |In addition, consistent
with its previous indications, the Court will entertain notions
for orders to show cause relating to possible crimnal contenpt
proceedi ngs arising out of the testinony of Nolanda HIl. Al
ot her discovery matters should be pursued before the Magistrate

Judge appointed to supervise continued di scovery.

In conclusion, this somewhat tedious narration presents
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numer ous instances of likely violations of the Freedom of
Information Act and this Court’s orders. On many occasions, the
DOC appears to have engaged in the illegal w thhol ding of
responsi ve docunents, in the renoval of such docunents fromthe
DOC, and in the destruction of potentially responsive docunents
inthe office of the late Secretary Brown and el sewhere, as well
as a great deal of m sconduct during the litigation which the
Court | eaves for another day’s decision. Upon consideration of
this record, and of the legal issues discussed in Part Il, the
Court finds that a new search alone is an insufficient renedy,
and thus the DOC' s notion will be denied, partial summary
judgnent will be granted in favor of Judicial Watch ordering the
comencenent of the search proposed in the notion, and further

di scovery under the supervision of a Magistrate Judge will be

order ed.

1. LEGAL | SSUES

In contrast to the controversial facts of this case, the
| egal issues presented by the DOC s notion for entry of judgnent
at first glance seened i nnocuous. Upon further reflection,
however, the Court has westled sonewhat with how to properly
di spose of the notion given the unusual factual context of gross
violations of the FO A and court orders.

A notion by a party for judgnent against itself presents a
novel situation, particularly in the face of opposition by the
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nonnovi ng party. The Federal Rules of Cvil Procedure are silent
on the issue, and the Court is not famliar with any case,
reported or otherwi se, that has dealt with it. Nevertheless, if
necessary, the Court would find that it does indeed have the
power to grant the DOC s notion. The particular facts of this
case preclude it, however, at least until the plaintiff has had a
fair opportunity to |locate through discovery the docunents to
which it is entitled under the FOA. Because the DOC s notion
fails to offer Judicial Watch full relief, the notion nust be
deni ed.

In place of the governnent’s notion, however, the Court wll
grant partial sunmmary judgnent against the DOC and order the
search proposed in its notion. The Court will also order a
Magi strate Judge to preside over discovery designed to explore
the extent to which the DOC has illegally destroyed and di scarded
responsi ve information, and possi ble nethods for recovering
what ever responsive information still exists outside of the DOC s
possession. Together, the new search and the supervised
di scovery will effectuate the legitimte purposes of the DOC s
nmotion without unjustly prejudicing the plaintiff’s right to
pursue the fullest relief available to it. Today s decision wll
significantly narrow the scope of continued proceedi ngs, which
will focus primarily on the issues of illegal destruction and
removal of docunments. Consequently, it will expedite the
remai nder of this litigation, consistent wwth the governnent’s
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aims in filing its notion. The close supervision of the

di scovery should al so ease the DOC s frustration at Judici al

Wat ch’s persistent attenpts to transformthis FOA litigation
into a larger political inquisition. However, today’ s decision
wi |l sinmultaneously protect the right of Judicial Watch to pursue
its statutory entitlenment under the FOA and it wll hold the
DOC accountable for its blatant and egregi ous violations of the

Act and this Court’s orders.

A. Denial of the DOC s Mbtion

The first issue to be addressed is the disposition of the
DOC s notion for entry of judgment against itself. As far as the
Court is aware, this notion is totally w thout precedent.

Equal ly as surprising as the notion itself, however, is
plaintiff's strident opposition to the entry of judgnent inits
favor. Utimtely, although the Court does have the power to
grant such a notion under certain narrow circunstances, it is not
warranted in this case.

As a general proposition, a district court may grant a
nmoving party’'s notion for entry of judgnent against itself, even
over the opposition of the nonnoving party, if (1) there is no
genui ne issue of material fact at issue, (2) the nonnoving party
is entitled to judgnent as a matter of law, and (3) the notion
offers to the nonnoving party the fullest relief avail able under
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the law. The Court bases this conclusion on many consi derations,
including primarily reference to the purpose and provisions of
the Federal Rules of G vil Procedure. However, it is unnecessary
to explain this reasoning in detail, because upon exam nation the
DOC s notion fails to offer Judicial Watch the full extent of
relief avail able.

The DOC argues that the full extent of relief available to a
plaintiff suing under the Freedom of Information Act consists of
a judgnment ordering the followng: (1) that the agency conduct a
new, |legally adequate search for docunents, (2) that the agency
rel ease to plaintiff, or identify in a legally sufficient Vaughn
i ndex, all responsive docunents, and (3) that the agency pay to
plaintiff reasonable attorney’s fees and litigation costs.
| ndeed, the DOC s notion offers all this and nore. In its
Amendnent to Defendant’s Mdtion To Enter Judgment, filed March
20, 1998, the DOC (1) details how the new search wll be
supervi sed by the DOC O fice of Inspector CGeneral, (2) specifies
t he bureaus of the DOC that will be searched, (3) outlines
procedures for contacting former enployees in an effort to |locate
responsi ve docunents that nmay have been renoved fromthe DOC s
possession, (4) suggests forminstructions that will be provided
to all offices searched, and (5) offers to submt sworn
decl arations fromeach office searched, executed by individuals
wi th actual personal know edge of the matters attested to. This
is considerably nore thorough than the new search that a court
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woul d ordinarily order when granting judgnment in favor of a FO A
plaintiff.

However, after nmuch thought on the subject, the Court is of
the opinion that such a search (plus attorney’ s fees) does not
represent the full extent of relief available to Judicial Watch
in this case. There is substantial evidence that the DOC has
destroyed docunents and renoved docunents fromits control in an
effort to avoid releasing themto Judicial Watch. |If the Court
were to grant the DOC s notion and nerely order a new search
t hese docunents woul d not be found even by the nost exhaustive of
searches, and the DOC woul d have succeeded in circunventing the
FO A

The DOC recogni zes this situation and proposes in its notion
a plan for retrieving jettisoned information. The DOC offers to
mail letters to former enpl oyees of three offices wthin the DOC
and request that the fornmer enpl oyees determ ne whether they may
have renoved docunents fromthe DOC when they left and, if so,
that they search the docunments for information responsive to
Judicial Watch’s FO A requests. While this plan is a step in the
right direction, the renmedy for the governnment’s m sconduct in
this case nust have nore “teeth” than the DOC proposal offers.
The courts cannot be powerless to remedy FO A viol ati ons where
the agency sinply discards potentially danagi ng responsive
docunents. There nust be sonme mechani sm by which the courts can
keep the agencies fromcircunventing the FO A by sinply renoving
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responsi ve docunents fromits control

In the Court’s opinion,® the nost significant apparent
obstacle to hol ding the DOC accountable for destroyi ng and
di scardi ng docunents is the general proposition that a final
judgnent may only be enforced against parties to the action
before the court. Even were the Court to refer disciplinary
matters to the Ofice of Special Counsel pursuant to FO A section
(A)(4)(F),° and even were it further to conduct contenpt
proceedi ngs agai nst those agency enpl oyees responsi ble for the
illegal activities, the agency would still have a powerful
incentive to destroy or jettison potentially harnful docunments if
t he agency knew that the docunments would then be permanently
outside the reach of the FO A requester and the federal courts.
The agency woul d know that, when threatened, it could violate the
law with relative inpunity.

Fortunately, the courts are not in such a powerless position

when faced with the destruction and di scarding of responsive

8The parties offered virtually no legal argunment on the
conpl ex issues raised by the DOC s noti on.

°In this regard, the Court finds merit in the view that the
district courts should be nore willing to refer disciplinary
matters to the Ofice of Special Counsel when agencies act
arbitrarily and capriciously in defiance of the FOA  See
generally Paul M Wnters, Note, Revitalizing the Sanctions
Provi sion of the Freedomof Information Act Anendnents of 1974,
84 Geo. L.J. 617 (1996). However, the statute clearly envisions
(al though perhaps does not require) that such a referral cone at
the end of litigation, when the issues of attorney’s fees and
costs are nornmally addressed; for this reason, the Court declines
to consider the appropriateness of such a referral at this tine.
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docunents. In certain circunstances, a judgnment nmay be enforced
agai nst nonparties. See 12 Charles Alan Wight et al., Federal

Practice and Procedure 83033, at 177. For exanple, as stated in

Federal Rule of G vil Procedure 65(d), an injunction is binding
upon the parties and “upon those persons in active concert or
participation with themthat receive actual notice of the order
.” A nunber of cases have affirnmed the courts’ authority to
enforce their orders on nonparties, based in part upon Federal
Rule of Civil Procedure 71.1° According to the Court of Appeals
for the Second Circuit, “It seenms clear that Rule 71 was intended
to assure that process be nade available to enforce court orders
in favor of and agai nst persons who are properly affected by
them even if they are not parties to the action.” Lasky v.
Quinlan, 558 F.2d 1133, 1137 (2d Cr. 1977) (citing 7 J. Mbore,

Federal Practice at 71.10 (1975)). This view was adopted by the

Ninth Grcuit in Wstlake North Property Owmers Associ ation V.

Gty of Thousand QOaks, 915 F.2d 1301, 1304 (9" Gr. 1990), in

which the court stated: “Rule 71 was designed to nenorialize the
common-sense rule that courts can enforce their orders against
both parties and non-parties.” 1d. |In particular, the courts
are willing to enforce orders agai nst nonparties when their

nonparty status is used as a shield to frustrate the courts’

PFed. R Civ. P. 71 states in relevant part: “[When
obedi ence to an order may be lawfully enforced against a person
who is not a party, that person is liable to the sanme process for
enforcing obedience to the order as is a party.”
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orders. See, e.q., WIlson Mbtor Co. v. Dunn, 264 P. 194, 197

(A ka. 1928) (“Such an absurd contention could only prevail where
m ght was right and where utter contenpt was in vogue of all |aw,
courts, and orderly procedure.”).

Tucked away in a footnote in its reply brief, the DOC argues
that “the documents taken fromthe Departnent after the search
(e.qg., by Ira Sockowtz . . . David Rothkopf) [cannot] be
consi dered ‘m ssing docunents,’ because docunents not in the
possessi on of the agency, even if wongfully renmoved . . ., are

not considered to be ‘inproperly withheld by the agency. See

Ki ssinger v. Reporters Commttee, 445 U. S. 135, 148-52 (1980).”"
Def.” s Reply at 9. The DOC s statenent of the lawis incorrect,
and its reliance on Kissinger is in error.

In Kissinger, the Supreme Court held with regard to the FO A
that “Congress did not nean that an agency inproperly w thholds a
docunent whi ch has been renoved fromthe possession of the agency

prior to the filing of the FOA request.” Kissinger, 445 U. S. at

150 (enphasis added). The Court itself recognized the inportance
of the tenmporal restriction inits ruling on the three FOA
requests at issue in that case. The Court found no inproper

wi thholding for two of the requests, which the Court noted had
been “filed after Kissinger’s notes had been deeded to the

Li brary of Congress.” 1d. at 154 (enphasis added). |In contrast,
the Court said of the third request: “At the time when Safire
submtted his request for certain notes of Kissinger’' s tel ephone
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conversations, all the notes were still located in Kissinger’s

office at the State Departnent. For this reason, we do not rest

our resolution of his claimon the grounds that there was no
wi thhol ding by the State Departnent.” |d. at 155 (enphasis
added). The clear inplication is that the status of a particular

docunent at the tine the FOA request is subnitted deternines

whet her the unreasonable failure to produce that docunment is an
unl awful withholding. |If the docunent is renoved before filing
of the request, then failure to produce it is not an inproper

wi thholding. 1In contrast, if the docunent is renoved after the
filing of the request, failure to produce it is an inproper

wi t hhol di ng.

Two Justices, each concurring in part and dissenting in
part, recognized the inportance of the timng of the renoval of
docunents, particularly if done in an attenpt to circunvent the
FO A.  Justice Brennan noted: “Even the Court’s opinion inplies--
as | think it nust--that an agency woul d be inproperly
wi t hhol di ng docunents if it failed to recover papers renoved from
its custody deliberately to evade an FO A request.” 1d. at 159
(Brennan, J., concurring in part and dissenting in part).

Justice Stevens worried that the majority decision “creates an
i ncentive for outgoing agency officials to renove potentially
enbarrassi ng docunents fromtheir files in order to frustrate
future FO A requests.” 1d. at 161 (Stevens, J. concurring in
part and dissenting in part) (enphasis added). Both Justices’
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observations support the plain reading of the majority’ s hol ding
that the tinme at which the FOA request is submtted is the tine
when docunents nust be in the possession of the agency for the
FO A's disclosure requirenment to apply.

Contrary to the DOC s assertion, the Suprenme Court’s
deci sion in Kissinger does not permt agencies to evade the FO A
by renovi ng docunents fromtheir control after the filing of a
FO A request; in fact, it explicitly rejected that contention
with regard to the Safire FO A request. In the opinion of this
Court, a contrary ruling would go well beyond the concern of
Justice Stevens that outgoing officials would renove docunents to

thwart possible, future FOA requests; it would allow the DOC or

any ot her agency to conduct a search, sort the responsive
docunents by political “sensitivity,” and then renove the
potentially damagi ng docunents, secure in the know edge that the
FO A requester woul d never see them (which may well be, in part,
what happened here). Such a result would render the FO A hol | ow
and the courts powerless to intervene. Fortunately, the |aw does
not require such agency m sconduct to go unrenedi ed.

The inmport of the preceding discussion for this litigation
is twofold. First, as a general matter, these cases support the
courts’ power to renedy illegal actions, such as those of the
DOC, by issuing orders and judgnments that nust be conplied with
even when nonparties are involved. 1In the context of this FOA
action, for exanple, this Court’s orders conpelling production of
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illegally wthheld docunents may be enforced not only against the
DOC but al so agai nst any nonparties to which the DOC transferred
possessi on of responsive docunents in an attenpt to circunvent
the FO A and the orders of this Court. Second, the availability
of this renmedy to Judicial Watch nmakes clear that the DOC s
notion fails to offer Judicial Watch the full extent of relief
avai | abl e under the | aw, because it provides no reliable
mechani sm by which to identify those nonparties who nust be bound
by the order and judgnent.! For this reason alone, the Court

declines to grant the DOC s notion.

B. Parti al Summary Judgment

Al t hough the Court nust deny the DOC s notion for entry of
judgnent, it is not necessary to continue this litigation
unnodi fied. The argunents of the parties and the record in this
case persuade the Court that the interests of justice and
judicial econony are best served by an entry of partial summary
j udgnent resolving the greater part of this controversy, which is
apparently largely undi sputed. There is, at this stage of the
litigation, no argunent, and certainly no reasonabl e argunent,

that the DOC s docunent search was reasonable and |legally

Yl ncidentally, neither does the DOC nbtion suggest a
referral to the Ofice of Special Counsel pursuant to section
(a)(4)(F) of the FOA, however, this statutory nechanismis not
truly “relief” for the plaintiff, but is instead a mechanismto
be enpl oyed at the court’s discretion.
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adequate under the FOA On this issue, Judicial Watch is
entitled to judgnent as a matter of |aw

Al t hough Judi ci al Watch has not noved for summary judgnent,
the Court has the authority to enter summary judgnment even in the
absence of a notion. See 10A Wight et al., supra, 8§ 2720, at

347-352; see also Leahy v. District of Colunbia, 833 F.2d 1046,

1047 (D.C. Cir. 1987) (citing 10A Wight et al., supra, 8§ 2720).
The Supreme Court recognized the district courts’ authority to

enter summary judgnent sua sponte in Celotex Corp. v. Catrett,

477 U.S. 317, 326 (1986). According to Professors Wight et al.
the court may enter summary judgnent on its own initiative so
long as the parties are given sufficient advance notice and an
adequate opportunity to denonstrate that sunmmary judgnent is
i nappropriate. See 10A Wight et al., supra, § 2720, at 339.
“To conclude otherwi se,” the professors wite, “would result in
unnecessary trials and woul d be inconsistent with the objective
of Rule 56 of expediting the disposition of cases.” See id. 8§
2720, at 345. It would also be inconsistent wth the purposes
underlying the Rules in general, which according to Federal Rule
of Cvil Procedure 1 “shall be construed and adm ni stered to
secure the just, speedy, and inexpensive determ nation of every
action.”

Here, the parties have had anple tinme and opportunity to
address the appropriateness of entering judgnent at this stage of
the proceedings. The DOC s notion for entry of judgnment was
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filed in August of 1997. Since then the DOC has anended it,
Judi ci al Watch has vigorously opposed it, and the DOC has filed a
reply brief supporting it. Although the parties have failed to
of fer nmuch persuasive |egal argunent in these filings, it has not
been for |ack of opportunity. The DOC apparently felt that its
notion woul d be granted outright, and so its notion included
virtually no | egal argunment. The DOC then devoted nost of its
reply to arguing that Judicial Watch's opposition failed to show
that entry of judgnment was inappropriate. Judicial Watch, for
its part, offered sonme |egal argunents, but its opposition
focused primarily on the need for further discovery to explore
the DOC s abuses, discovery that is ordered by today’s deci sion.
Both parties had sufficient advance notice and the opportunity to
persuade the Court that judgnent on the adequacy of the search
was i nappropriate, but they failed to do so.

Therefore, the Court may enter partial sunmary judgnment as
to the adequacy of the DOC s search if the Rule 56 standard is
satisfied. Federal Rule of G vil Procedure 56(c) provides that
summary judgnent “shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the . . . party is
entitled to judgnent as a matter of law.” The record in this
case establishes beyond any reasonabl e di spute that the DOC s
search was i nadequate, unreasonable, and unlawful under the FO A
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The DOC failed to search entire offices that were likely, if not
certain, to hold responsive docunents. Docunents were destroyed,
di scarded, and given away, sonetinmes w thout being searched to
determine if they were responsive, other tines with ful
know edge that they were responsive. There can be no genuine
i ssue as to the reasonabl eness of the DOC s docunent search,
which is the only fact material to this entry of partial sunmary
j udgnent . 12

For this sane reason, Judicial Watch is entitled to judgnent
as a matter of law. The FO A confers upon each requester a right
to a reasonabl e search, and when an agency search is denonstrated
to be unreasonable, the FOA plaintiff is entitled to judgnent as

a matter of |aw and a new search. See, e.q., Kronberg v. United

States Dep’'t of Justice, 875 F. Supp. 861, 871 (D.D.C 1995).

Partial summary judgnent as to the adequacy of the DOC
docunent search is appropriate and will be entered. The DOC wi ||
be ordered to conduct the search proposed in its order, the
details of which are set forth in the separate order issued this

date. The requirenments inposed upon the DOC in conducting this

12Today’ s deci sion does not deal with the propriety of the
DOC s invocation of various FO A exenptions to justify
wi t hhol di ng particul ar responsive docunents. That i|ssue was
dealt with initially in the Court’s decision of Septenber 6,
1997, which will be reinstated by separate order this date.
Al so, as nentioned above, there are a nunber of docunments which
wer e di scovered since the DOC filed its nost recent Vaughn i ndex.
The DOC is directed to conpile an index and affidavits for those
docunents as soon as possible so that remaining issues in this
regard can be speedily resol ved.

48



search are nore restrictive and rigorous than those ordinarily
ordered as relief in a FOA case, but the egregious facts of this
case make such requirenents entirely necessary to ensure agency

conpliance with the law and this Court’s orders.

C. Supervi sed Di scovery

Al t hough the judgnent and orders of this Court wll be
enf orceabl e agai nst nonparties, they will bind only those
nonparties who can be shown to have acted in concert with the DOC
in the renoval of docunments or to be currently in possession of
t he docunents.® Consequently, further discovery is required to
identify those nonparties. Sone discovery fromthe DNC has
al ready been authorized, and it should proceed as ordered. In
addi tion, several pending notions will be resolved by separate
orders issued this date.

The Court is of the opinion that continued di scovery
proceedi ngs must be closely supervised. The main issues to be
explored in the discovery ordered today are the renoval and
destruction of docunents, including who was responsible for the
action, when and where the action occurred, where and to whomthe

information was transferred, where the materials are currently

Bbvi ously, today’'s ruling would have little effect if the
Court’s orders and judgnment were binding only on the initial
reci pient of docunents renoved fromthe agency. |If the docunents
coul d be shielded sinply by passing themto other persons one
nore step renoved fromthe agency, the FO A would be just as
easily frustrated.
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| ocated, and who is in custody of them Plaintiff should be
allowed to inquire into any discoverable infornation related to
the destruction or renoval of documents after its first FOA
request was filed. This may include, out of necessity, sone
inquiry into the creation and handling of docunents. Therefore,
the Court declines to articulate too narrow a restriction on
Judi cial Watch’'s further discovery at this point, so long as it
is reasonably ained, in the judgnment of the Magistrate Judge, at
identifying instances of unlawful destruction and renoval of
docunents by the DOC. Docunents still located at the DOC shoul d
be | ocated and processed during the new search ordered this date.
However, Judicial Watch should not be allowed to stray from
inquiries that m ght be reasonably calculated to | ead to evidence
of unlawful destruction or renoval of docunments. Counsel for the
DOC is not entirely unreasonable in its frustration with Judici al
Wat ch’ s conduct during depositions. To ensure proper conduct and
conpliance wwth the direction set by today’s order, all further
di scovery will be authorized by, schedul ed by, and conducted in
t he presence of Magistrate Judge John Facciola. Magistrate Judge
Facciola will also decide all matters arising during the course
of depositions, including objections, notions to conpel, notions
to quash or nodi fy subpoenas, and notions for protective

orders. The Court expects that this arrangenment wl|

4The Court recogni zes that, under Federal Rule of G vil
Procedure 45(c)(3)(A(ii), this arrangenent will not apply to the
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facilitate the expedi ent concl usion of discovery and encourage an

appropri ate professional deneanor anong counsel.

I11. CONCLUSI ON

Al t hough the Court declines to end this |ong and
extraordinary litigation today, it is now appropriate to set in
notion the beginning of the end. The DOC s unprecedented notion
for entry of judgnent against itself will be denied, but partial
summary judgnent will be entered in favor of Judicial Watch and
the DOC will be ordered to performa rigorously nonitored new
search. In addition, further discovery under the close
supervi sion of a Magistrate Judge wll be authorized.

A separate order will issue this date.

Royce C. Lanberth
United States District Judge
DATE:

depositions of nonparties who resides nore than one hundred m | es
fromthe District of Colunmbia. This circunmstance nay necessitate
t he appoi ntment of Magi strate Judge Facciola as a Special Master,
whi ch woul d raise issues as to the paynent of expenses by the
government and ot her |ogistical considerations. These issues,
however, w |l be addressed if and when they ari se.
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

JUDI Cl AL WATCH, | NC., )
)
Pl ai ntiff, )
)
V. ) Civ. Action 95-133 (RCL)
)
UNI TED STATES DEPARTNMENT )
OF COMVERCE, )
)
Def endant . )
)
)
ORDER

This case cones before the Court on defendant’s notion for
entry of judgnent. Upon consideration of the argunents of the
parties and the record in this case, and for the reasons set
forth in an acconpanyi ng menor andum opi ni on:

The defendant’s notion for entry of judgnent is hereby
DENI ED,

Partial summary judgnment is hereby ENTERED, sua sponte, in
favor of the plaintiff on the issue of the adequacy of the
def endant agency’s search for responsive docunents; and it is
her eby

ORDERED t hat the defendant agency shall conduct a new and
adequat e search for agency records responsive to plaintiff’s
Freedom of Information Act requests nade the basis of this suit;
and it is further

ORDERED t hat such new and adequate search be supervised and
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monitored by the Chief of Staff of the Secretary of Comrerce and
the O fice of the Inspector General of the Departnment of Comrerce
as represented in defendant’s anended notion; and it is further

ORDERED t hat such new and adequate search include al
bureaus and offices of the Departnment of Conmmerce in which
docunents were |l ocated during the other searches conducted in
response to plaintiff’s FOA requests made the subject of this
action; and it is further

ORDERED t hat all bureaus and offices in which no docunent
was | ocated during the other searches shall be either (1)
searched or (2) the subject of a declaration by the head of the
of fice or bureau identifying why docunents responsive to the FO A
requests in this case could not reasonably be expected to be
| ocated in the particular bureau or office; and it is further

ORDERED t hat detail ed search instructions be provided to
each bureau and office as represented in defendant’s anmended
nmotion; and it is further

ORDERED t hat each office searched shall submt one or nore
decl arati ons, executed by individuals having personal know edge
of the matters attested to, and (1) describing how the search of
that office was designed and conducted and (2) stating that al
docunents identified as potentially responsive to the FO A
requests in this case were forwarded to a central depository; and
it is further

ORDERED t hat the new search be conpleted on or before a date
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to be set by this Court at a status conference; and it is further
ORDERED t hat defendant shall produce to plaintiff al
nonexenpt responsive agency records |located in the new search on
or before a date to be set by this Court at a status conference;
and it is further
ORDERED t hat the defendant shall file and serve a new
Vaughn index as to all responsive agency records that have been
wi t hhel d by the defendant under cl ai mof exenption and not yet
the subject of a decision by this Court, on a date after
producti on of nonexenpt records to the plaintiff, said date to be
set by this Court at a status conference; and it is further
ORDERED t hat di scovery shall proceed under the supervision
of and as authorized by Magi strate Judge Facciola and as set
forth in a separate order issued this date; and it is further
ORDERED t hat a status conference is set for 10: 00AM on
January 7, 1999.

SO CORDERED

Royce C. Lanberth
United States District Judge
DATE:
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

JUDI Cl AL WATCH, | NC.,

Pl aintiff,

G v. Action 95-133 (RCL)

UNI TED STATES DEPARTMENT
OF COMVERCE,

Def endant .

N’ N N N N N N N N N N N

VEMORANDUM OPI NI ON

This matter conmes before the Court on various discovery
nmotions filed by the plaintiff, Judicial Watch, against the
def endant Departnent of Comrerce (DOC) and a nunber of
nonparties. The several notions will be considered seriatim

after a brief review of the factual background.

| . CGENERAL FACTUAL BACKGROUND
Plaintiff Judicial Watch filed three Freedom of |nformation
Act (FOA) requests with the DOCin the fall of 1994 seeking
docunents regarding the alleged sale of seats on DOC foreign

trade m ssions in exchange for |arge donations to the Denocratic
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National Commttee (DNC). Having received no response fromthe
DOC, Judicial Watch filed this FO A action on January 19, 1995.
On May 17, 1995, the DOC rel eased sone 28,000 pages of docunents
and wi thhel d about one thousand ot hers.

On February 1, 1996, this Court denied the DOC s first
nmotion for summary judgnment, finding the agency’ s Vaughn index to
be insufficient to support judgnent as a matter of |aw and al so
aut hori zing di scovery on the issue of the adequacy of the DOC s
docunent search. The DOC filed a revised Vaughn index in Apri
of 1996 along with a second notion for summary judgnent. The
Court denied the notion as to the adequacy of the search on
August 7, 1996.

On Septenber 5, 1996, the Court granted in part and deni ed
in part the remainder of the DOC s notion as to the agency’s
wi t hhol di ng of docunments pursuant to various FO A exenpti ons.

The Court found 153 of the 306 docunents wi thheld under Exenption
5 to have been unlawfully w thheld and ordered their production;
summary judgnent was granted for the DOC as to all other
docunents accounted for in the revised Vaughn i ndex. The Court
subsequent|ly granted Judicial Watch’s notion to reconsider,
reviewed all of the withheld docunments in canera, and wl|
reinstate the Septenber 5, 1996 ruling in a separate order issued
this date.

Since Judicial Watch began its discovery in the fall of
1996, it has consistently and persistently uncovered evi dence of
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m sconduct and unl awful wi thhol di ng of docunments by the DOC. 1°
It has been denonstrated that the DOC wongfully w thheld
docunents, destroyed docunents, and renoved or allowed the
removal of others, all with the apparent intention of thwarting
the FOA and the orders of this Court. As if the agency’s own
conduct were not reprehensible enough, its counsel has al so
repeatedly strayed far outside the boundaries of professional
conduct (al though not w thout sone provocation by counsel for
Judi ci al Watch).

In this context, the DOC filed a notion for entry of
j udgnent against itself on August 12, 1997, which Judicial Watch
vehenent|ly opposed, and which the Court will deny in a separate
menor andum opi ni on i ssued today. The denial of that notion
requires that the Court deal with various pending discovery
notions identified by the plaintiff as still in need of
resolution. The various notions will be considered in the order
presented in Plaintiff’s List of Qutstanding Mtions, filed

Sept enber 30, 1998.

1. MOTI ONS

D. G nger Lew Mbdtion

In February of 1997, Judicial Watch arranged through DOC

15A revi ew of nmuch of that discovery is included in another
menor andum opi ni on issued this date concerning the DOC s notion
to enter judgnent against itself.
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counsel to take the deposition of G nger Lew, former DOC Cenera
Counsel, on March 5, 1997. On March 3 or 4 (the parties offer
di fferent accounts), plaintiff contacted Ms. Lew s personal
attorneys to inquire if they would accept service of a subpoena

duces tecum on her behalf. M. Lew s counsel refused to accept

t he subpoena, although they offered that Lew woul d appear
“voluntarily” and also allegedly offered to abide by Federal Rule
of Civil Procedure 45, which dictates conpliance of a nonparty
with a subpoena. Judicial Watch, suspecting that Ms. Lew would
|ater claimnot to be subject to court process for want of
service of the subpoena, refused to conduct the deposition
w thout first serving the subpoena and cancel ed the deposition.
Nevert hel ess, the next day Ms. Lew, her counsel, and DOC counsel
appeared at the offices of Judicial Watch. Rather than speak to
his visitors in person, Judicial Watch's counsel delivered thema
letter and ordered themto vacate the prem ses or be renbved as
trespassers. M. Lew and her counsel then returned to the
attorneys’ office and comuni cated to Judicial Watch that Ms. Lew
woul d be avail able for service of the subpoena at the office that
day. Eventually, Judicial Watch did execute service of the
subpoena on Ms. Lew at her attorneys’ office, and a deposition
was held on March 12, 1997.

When the deposition finally went forward, counsel apparently
continued to bicker anongst thenselves. Judicial Watch all eges
t hat DOC counsel and Ms. Lew s counsel inproperly *“coached” the
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W t ness through so-called “speaking objections” and unilaterally
term nated the deposition. Counsel for Ms. Lew and the DOC deny
such allegations and claimthat they nerely tenporarily adjourned
t he deposition, which had already lasted until after six o’clock
in the evening (it began at ten in the norning) and, according to
counsel for Judicial Watch, would require several nore hours for
conpl eti on.

After the deposition, a nunber of notions were filed,
including a notion for sanctions by Judicial Watch, a notion to
term nate the deposition by counsel for Ms. Lew, a notion for
sanctions by Ms. Lew, and a notion by Judicial Watch to delete
fromthe record certain references to a sanction that its counsel
had received in an unrelated case. The Court will decline to
i npose sanctions on either side, although not because the
behavi or fromeither was satisfactory in the |east.

First, the Court will have no tol erance for the kind of
service ganes played by Ms. Lew and her counsel. Judicial Watch
was not bound to accept Ms. Lew s “voluntary” appearance at the
deposition, because, in this very litigation, nonparties who were
not served wi th subpoenas have refused to produce all docunents
requested by Judicial Watch. Wy a high-1evel governnent
enpl oyee like Ms. Lew would play these ganes, usually reserved
for con artists and hooligans, is inpossible for the Court to
fathom Unfortunately, however, Ms. Lew s efforts to take
advant age of the discovery rules are not atypical of the want of
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good faith that seens to pervade this litigation

It is neverthel ess true, however, that Ms. Lew was entitled
to object to a subpoena served only one or two days before her
schedul ed deposition. See Fed. R Cv. P. 45(c)(3)(A(i); cf.
Local Rule 208 (requiring five days for notice of deposition to
be “reasonable”). If the lawers in this case would denonstrate
the mnimal |evel of professional courtesy to one another, the
Court thinks that these types of problens could be avoi ded.
However, under the circunstances, Ms. Lew should have accepted
t he subpoena and filed witten objections or noved this Court to
quash or nodify the subpoena to all ow her reasonable tine to
prepare for the deposition, as provided for in Federal Rule of
Cvil Procedure 45. The parties and nonparties involved in this
[itigation nust begin to understand that they are required to
conply with the rules of civil procedure unless this Court orders
otherwi se. The frequency with which the litigants in this case
appear to believe thenselves free to conply or not conply with
the discovery rules as they see fit is exasperating, and it
shoul d cease forthwith

The deposition of Ms. Leww ||l be permtted to continue
before the Magi strate Judge. M. Lew s legitinmate objections to
Judicial Watch’s far-rangi ng questioning may be consi dered and
enforced by the Magi strate Judge.

Each of the four notions filed in regard to the deposition
of Ms. Lew w || be denied.
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E. Mel i nda Yee Motions

Plaintiff’s Mdtion for Order to Show Cause Wiy the Testi nony
of Carola McG ffert Concerning Melinda Yee Materially Contradicts
Def endant’ s Notice of Discharge of Obligation Pursuant to its
Representati on at Decenber 6, 1996 Status Conference was filed
April 9, 1997. A nearly identically titled notion regarding the
testi nony of Dawn Evans Cronmer was filed June 25, 1997. Both
notions wll be deni ed.

These two notions arose fromthe representations of DOC
counsel follow ng a status conference held Decenber 6, 1996, at
whi ch the Court asked for the names of the persons responsible
for searching the office of Melinda Yee for docunents responsive
to Judicial Watch’s FO A requests. On Decenber 8, 1996, DOC
counsel filed a notice with the Court nam ng Dawn Evans Croner,
Beth Bergere, and Carola McG ffert as having had “sonme direct
responsi bility” for searching Ms. Yee's office. Subsequent
depositions of Ms. MG ffert and Ms. Croner, however, reveal ed
that the three wonen had not searched Ms. Yee's office and had
not been alerted by the DOC that their names were being given to
the Court, nuch less asked if they had in fact searched the
of fice.

Judi ci al Watch’s request that the DOC show cause why the
testinmony of witnesses differs fromcounsel’s representation is a
strange creature. A host of traditional discovery nethods are
avai lable to Judicial Watch if it wants to explore
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i nconsi stencies in testinony or representations by counsel,
including witten interrogatories, requests for adm ssions, and
in rare instances redeposing of witnesses. O course, in this
instance, plaintiff is not unsatisfied wwth the testinony of the
two witnesses, and therefore has no reason or basis for
redeposing Ms. McGffert or Ms. Cronmer. Instead, Judicial Watch
seeks sone defense or explanation from DOC s counsel. The Court
feels that an order to show cause is not appropriate here.

Di sciplinary action and sanctions issues regarding the parties’

conduct up to this point will be addressed at a | ater stage when

the Court addresses the issue of attorney’s fees and litigation
costs; any future m sconduct in the discovery context will be
handl ed by the presiding Magi strate Judge.

Consequently, the plaintiff’s notions will be deni ed.

F. WIlliam G nsberg Mtion

On March 21, 1997, Judicial Watch filed a Motion for Order
to Show Cause agai nst Peter R G nsberg, counsel for forner
Assi stant Secretary of Commerce WIIliam G nsberg. Judicial Wtch
contacted Peter G nsberg on March 7, 1997 and asked himto accept

service of a subpoena duces tecum on behalf of his client,

WIlliam G nsberg. Plaintiff’s counsel and Peter G nsberg then
had sone correspondence (whether by fax or phone or both is
unclear) in which Peter G nsberg expl ai ned that he woul d not be
avai l abl e to accept service for the deposition date suggested by
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Judi ci al Watch. Instead, Peter G nsberg requested a copy of the
conplaint in this action so that he could evaluate the rel evancy
of the requested docunents (which consisted primarily of a
vol um nous diary kept by WIlliam G nsberg while at the DOC). In
an affirmation to the Court, Peter G nsberg al so suggested that
he m ght invoke sone unidentified privilege based on the personal
nature of sone of the entries.

The Court nakes two observations. First, it is not
appropriate for alitigant to unilaterally determ ne what

docunents to produce in response to a valid subpoena duces tecum

if a nonparty objects to the subpoena, it may file witten

obj ections, nove to quash or nodify the subpoena, or nove for a
protective order. Second, the Court is unaware of any privilege
protecting docunents from di scovery because of their “persona
content.”

That said, Judicial Watch’s notion is not tinely and nust be
denied. WIIliam G nsberg has never been served with a subpoena,
and consequently the Court cannot conpel himto conply with it.
Nor can the Court conpel Peter G nsberg to accept service on his
client’s behalf, at |east not wthout sone show ng of
ci rcunstances nore grave or unusual than any established here.
Nevert hel ess, why a former high governnent official and his
attorney woul d engage in service-of-process ganes is sinply
i nexplicable. Presumably, M. Gnsberg is a professional person
who is now enployed in a responsi ble position, and yet he gives
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t he appearance of a scofflaw, soneone who nust be hunted down in
the mddle of the night by a process server or a marshal. Wen
he finally does appear, M. G nsberg sinply nmust recogni ze that
any |l egal argunents that he makes will be subjected to very close
scrutiny by the Court.
The DOC will be ordered to provide Judicial Watch with

Wl liam G nsberg’ s | ast known address so that Judicial Watch can
ef fectuate personal service of the subpoena. The DOC will also
be ordered to submt a nenorandum of |aw stating its position on

the i ssue of whether the diary maintained by WIlliam G nsberg is

an agency record or “personal” papers. Cf. Kissinger v.

Reporters Committee for Freedom of the Press, 445 U S. 136

(1980). If the DOC s position is that these docunents are agency
records, the agency should reacquire them and process them
according to its FO A procedures, including release or indexing
of all responsive docunents. |If the DOC considers the diary to
be personal papers, as WIlliam G nsberg apparently does, then
Judi cial Watch will have to serve the subpoena and the Court wl|l
entertain a notion to quash or for a protective order if WIIliam

G nsberg wi shes to contest the subpoena.

G DNC M nority Donor List

On May 29, 1997, counsel for the DOC filed a Notice to the
Court stating that, in the May 28, 1997 deposition of G aham
VWhatl ey, it had been discovered that a list of mnority donors to
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t he DNC had been found during the DOC docunment search and
revealed to DOC | awyers, but never disclosed to Judicial Wtch
Counsel for the DOC initially clainmed ignorance of the docunment’s
exi stence, but on July 3, 1997 they filed a Suppl enental Notice
to the Court attributing their failure to produce the clearly
responsi ve docunent to a conbi nati on of m scomuni cati on and poor
menory on the part of the two Assistant United States Attorneys
wor ki ng on the case. ®

Judi cial Watch refers to these notices to the Court inits
list of pending discovery matters, although no notion appears to
have been filed. Because no notion is pending, the Court wll

not further address the matter here.

H. John Huang Security Briefings Mtion

On May 2, 1997, Judicial Watch filed a sealed Mtion for
Order to Show Cause relating to apparent discrepanci es between
evidence taken in this case and press reports about the nunber of
security briefings that John Huang may have received while at the
DOC. The DOC has adequately explained the situation, and in fact
no di screpancy exists. The other matter raised in the notion
concerned the desk cal endar of John Huang, which is dealt with

bel ow. Plaintiff's notion will therefore be deni ed.

8The details of this series of events are set forth in the
Court’s opinion denying the DOC s notion for entry of judgnent,
al so i ssued this date.
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| . June 1997 Mbti ons

In June 1997, Judicial Watch noved the Court for a status
conference to consider a nunber of outstandi ng di scovery issues.
Al though the request for a status conference has |ong since been
noot ed, the other matters raised and renewed in plaintiff’s
notion require resolution. Mny of these same issues were al so
addressed in papers filed follow ng the status conference held
June 27, 1997, and the two sets of filings will be considered

t oget her.

4. Computer Files

In its June 4, 1997 request for a status, plaintiff
requested the production of docunents recovered by the DOC
| nspector General (1 G pursuant to this Court’s order of Decenber
6, 1996 ordering the 1Gto seize and search the conputers of
identified DOC enpl oyees. This request is noot follow ng the
processi ng of the docunents by the DOC and the rel ease or Vaughn

i ndexi ng of all responsive docunents on March 4 and 12, 1997.Y

5. Desk Di ary of John Huang

Judi cial Watch al so requested that the Court order the

"To the extent that these and other docunents are not
subj ect to any pending notion for summary judgnent (because they
were processed after the filing of the DOC s second notion for
summary judgnent), the parties will be directed to file
di spositive notions.
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production by the DOC or its counsel of a |egible copy of the
desk diary maintained by John Huang while at the DOC. A
partially illegible copy was rel eased to Judicial Watch, but its
requests for a | egible copy have been repeatedly denied by the
DQJ, which now has custody of the diary for the purposes of a
crimnal investigation. After consideration of the DQJ' s
opposition to plaintiff’s subpoena and notion to conpel, the
Court is of the opinion that making the diary available to
Judi ci al Watch for inspection and copying at the Departnment wl|
not unduly inpair any investigative or |aw enforcenent interests
of the DQJ, and therefore the Court will order the Attorney
CGeneral to either (1) provide Judicial Watch with a |egible copy
of the diary or (2) allowit access to the diary for the purposes

of inspection and copyi ng.

6. Huang Docunents Rel eased by the DNC

Judi cial Watch further requested production of “thousands of
pages” of docunents rel eased by the DNC and believed to have been
removed fromHuang’s files at the DOC. The Court is unable to
determ ne the precise scope of this request, and the request wl|
be denied without prejudice to renewal. |f Judicial Watch
chooses to pursue this matter, it may do so during the
redeposition of John Huang, or it may issue and serve a new
subpoena identifying the docunents or categories of docunents
that it seeks.
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7. Tel ephone, Facsimle, and Mail Records

Judi ci al Watch also renewed its request for production of
all DOC “tel ephone, facsimle, and mail records show ng
communi cation with the Wite House, the DNC, and other outside
entities, and with the hone of Ron Brown, regarding the issues in
this case.” This is a trenendously overbroad di scovery request,
and plaintiff’s inclusion of the phrase “regarding the issues in
this case” does little to renmedy that overbreadth. The DOC s
subsequent interpretation of the wording, while perhaps cranped,
cannot be a surprise given the breadth of the request on its
face. Al though Judicial Watch wll be allowed to pursue this
general line of inquiry into the creation of responsive
docunents, the plaintiff nust establish proper foundations for
its requests and nust fornmulate themin a reasonable way. Wile
the Court is certainly disturbed by the behavior of the agency in
this litigation, the Court simlarly has limted patience for
Judicial Watch’'s persistent attenpts to stretch its discovery
beyond t he proper bounds of the FOA  The close supervision of
the Magi strate Judge should alleviate these problens, so that an

acceptabl e | evel of professionalismis observed by both sides.

8. Secretary Brown’s Briefing Books, Calendars, and Daily
Schedul es
Plaintiff further requests all of the briefing books,
cal endars, and daily schedules of the |ate Secretary Brown. Wy
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plaintiff feels entitled to all of these docunents is a nystery.
Plaintiff is entitled to all those docunents responsive to its
FO A requests that are not properly withheld pursuant to a
statutory exenption. |If the briefing books, calendars, and daily
schedul es of Secretary Brown contain as-yet-unrel eased
information fitting this description, the agency is required to
produce it. Likewse, if any of this material mght |ead the
plaintiff to adm ssi ble evidence regardi ng the adequacy of the
DOC s search or the possible unlawful destruction or renoval of
docunents, the DOC shall produce it upon the service of a

| egitimate di scovery request by Judicial Watch. If the plaintiff
is still not satisfied that the DOC has conplied with this order,
it nust denonstrate to the Court that docunents are being
unlawful |y withheld, not nerely posit that docunents may be being
wongfully withheld. The agency’'s history of m sconduct in this
case does nuch to support plaintiff’s various clains of

m shandl i ng of docunents, but it cannot sustain such clains by

its owmn force al one.

9. Docunents Renoved from Secretary Brown’s O fice After
Hi s Death
Plaintiff also requests the production of all responsive
docunents taken from Secretary Brown’s office after his death
Certainly, the DOC is already under an obligation to rel ease or
i ndex any such responsive docunents in its possession (and it
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clains to have already processed the docunents referred to in
plaintiff’'s request). Again, the plaintiff nust present sone
i ndi cation, beyond a nere reference to the DOC s bl em shed record
in this litigation, upon which the Court could base a further
order conpelling production of a particular docunent or set of
docunents. The Court is not unwilling to issue such an order,

but it nust have a proper basis on which to act.

10. David Rot hkopf Docunents

Judi ci al Watch additionally requests that the Court review
in canera all docunents that David Rot hkopf renoved fromthe DOC
when he left his enploynent there and which he subsequently
returned to the DOC. The Court has already reviewed in canera
all docunents returned by Rot hkopf and w thheld by the DOC, and
the Court is satisfied that these docunents were properly
wi t hhel d under FO A Exenption 1. However, the Court understands
the concerns of Judicial Watch at least with regard to docunents
whi ch have al ready been established to have been wongfully
removed fromthe DOC in violation of the FOA  Consequently, the
Court wll order the production of all of the Rothkopf docunents
for in canmera review by the Magi strate Judge. As discovery
proceeds under the supervision of Magistrate Judge Facciola, al
docunents that are discovered to have been wongfully renoved
fromthe agency shall, in addition to normal FO A processing by
the DOC, be submtted for in canera inspection by the Magistrate
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Judge.

11. Docunents fromlra Sockowitz' s Safe

Next, Judicial Watch requests the Court to inspect in canera
all docunents recovered by the I G of the Small Business
Adm nistration (SBA) fromthe safe of Ira Sockowmtz s office at
the SBA, because plaintiff is “not confident” that it has been
provided with all relevant, nonprivileged materials. As with the
Rot hkopf docunents, the wongful renoval of the Sockow tz
docunents justifies plaintiff’s concerns. The docunents have
been provided to the Court; they will be reviewed, and a separate

order will issue when the review is conpleted.

12. FO A Guidelines

Judi ci al Watch al so requests that the DOC provide plaintiff
with a copy of the DOC s procedures and gui delines for responding
to FO A requests. This request is apparently noot; the DOC
represents that these materials were produced to Judicial Watch

before the June 27, 1997 status conference.

10. List of Persons Responsible for Searching the Ofice of
Mel i nda Yee
Next, Judicial Watch requests a conplete list of the persons
responsi bl e for searching the office of Melinda Yee. The DOC has
expl ained that it thought Ms. McGffert, Ms. Croner, and Ms.
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Bergere to have been responsible for searching that office, but
that in fact it was never searched. Plaintiff had adequate
opportunity at the depositions of Ms. McGffert and Ms. Croner to
inquire into why they did not search, who el se m ght have
searched, who their superiors were, et cetera. |f Judicial Watch
woul d i ke to conduct further investigation of this matter, it
may nove the Court to authorize additional depositions or serve
interrogatories or requests for adm ssions on the DOC. The
plaintiff cannot, however, forego the ordinary rules of discovery
and ask this Court to, in essence, issue discovery queries on its

behal f. This request will be denied.

11. Draft Declarations

Next, plaintiff requests production of draft versions of
several sworn declarations submtted by DOC enpl oyees, i ncluding
Ant hony Das, Mary Ann MFate, Melissa Mss, Ml anie Long, Barbara
Schmtz, and Secretary Brown, along with the nanes and addresses
of those persons responsible for drafting the docunents.
Qobviously, this request raises issues at the heart of the
attorney-client privilege. These conplex issues are not w sely
deci ded based on no nore information than an allegation by the
plaintiff. [If Judicial Watch wants to pursue these drafts, it
shoul d request them by ordinary discovery nethods (if it has not
al ready done so), and if DOC declines to produce themthen
plaintiff may file a notion to conpel and the issue wll be
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l[itigated in that context.

12. Notes of Judith Means

Judi ci al Watch next requests that the Court review in canera
the notes taken by Judith Means, an attorney in the DOC O fice of
General Counsel, regarding Ms. Means’ participation in the DOC s
docunent search. Again, this request raises issues of attorney-
client and other privileges that should not be decided w thout
informed deliberation. Plaintiff may pursue those ordinary
di scovery neans available to it, and, if necessary, the Court
w Il decide the matter after it is briefed in a neaningful

manner .

13. Redeposition of Jude Kearney and John Huang

Inits June 4, 1997 filing, Judicial Watch al so sought
aut hori zation by the Court to depose for a second tine Jude
Kear ney and John Huang, both of whom were first deposed in
Cct ober 1996.'® The DOC has indicated that it does not oppose
plaintiff’s request.

The Court’s decision to grant or deny | eave to redepose a

witness is guided by Federal Rules of Cvil Procedure 30(a)(2)

18t appears that plaintiff’'s request to redepose Huang has
not been served on Huang’'s attorney. Judicial Watch shal
pronptly serve on Huang' s counsel copies of all papers requesting
that a second deposition be authorized, and M. Huang may nove
for reconsideration of today’s decision wthin ten days of that
service, if he has legitimte grounds for objection.
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and 26(b)(2). Leave to conduct a second deposition shoul d
ordinarily be granted; the burden is on the opposing party to
denonstrate that
[ 1] the discovery sought is unreasonably cunul ative or
duplicative, or is obtainable from sone other source
that is nore convenient, |ess burdensonme, or |ess
expensive; [2] the party seeking di scovery has had
anpl e opportunity by discovery in the action to obtain
the information sought; or [3] the burden or expense of
t he proposed di scovery outweighs its likely benefit,
taking into account the needs of the case, the anount
in controversy, the parties’ resources, the inportance
of the issues at stake in the litigation, and the
i nportance of the proposed discovery in resolving the
I Ssues.
Fed. R Cv. P. 26(b)(2); Mchol O Connor et al., O Connor’s

Federal Rules, Cvil Trials 288 (1997); see also Christy v.

Pennsyl vani a Tur npi ke Conm ssion, 160 F.R D. 51, 52 (E D. Pa.

1995). Under this standard, Judicial Watch will be authorized to
depose both Kearney and Huang for a second tine, although the
deposition will be limted to information di scoverable in the
context of the unlawful destruction or renoval of docunents.
Because the redepositions of Kearney and Huang w || be of
limted scope and conducted in the presence of a Magistrate
Judge, what ever burden inposed on the deponents will not outweigh
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the benefits of the new testinony. Had the deponents been
forthright in their initial depositions (and it appears that they
were not), a second deposition may not be necessary, but under
the circunstances plaintiff is entitled to question Kearney and
Huang generally on their role, if any, in m sconduct during the
docunent search and specifically on the evidence that has been
di scovered since the Cctober 1996 depositions. The Court is of
t he opi nion that both Kearney and Huang have a | ot of explaining
to do. To the extent that matters fromthe first deposition are
di scussed a second tine, the deponents’ own behavi or has
necessitated the second round of depositions, and any cunul ati on
of evidence will not be unreasonably cunul ative or duplicative,
so long as it is kept wwthin the bounds of the limted di scovery
permtted today. Finally, the other discovery available to
Judi ci al Watch, although it has been fruitful, does not support a
deni al of |eave to redepose under FRCP 26(b)(2), because only
Kear ney and Huang can reasonably be expected to answer many of
plaintiff's questions regarding their files and the creation of
docunents by them and under their supervision.

Therefore, plaintiff’s notion for | eave to redepose Jude
Kear ney and John Huang wi |l be granted.

In conjunction with its requests to redepose Kearney and
Huang, Judicial Watch asks the Court to order production of
vari ous docunents, including the fax fromthe DNC di scovered in
the deposition of John Gst. The Court will allow Judicial Watch
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to serve a subpoena duces tecum on each Kearney and Huang,
setting out with particularity the docunents and categories of
docunents requested. |f Kearney or Huang objects, plaintiff may
move to conpel. In addition, if the DOC currently possesses the
Gst fax, it will be ordered to release it to Judicial Watch or

submt it for in canera review

14. Plaintiff’s Request for O her Additional Depositions

Inits July 1997 filings, Judicial Watch al so requested
| eave to depose several additional wtnesses.

First, Judicial Watch's request that it be allowed to depose
DOC officials holding the rank of GS-13 and below wi Il be deni ed.
Plaintiff nmust seek authorization fromthe Magi strate Judge for
each additional deposition.

Second, Judicial Watch noves for |eave to depose forner
Commerce Secretary M ckey Kantor. An identical request nmade
while M. Kantor was Secretary was denied in deference to his
obligations and duties as Secretary. Now, however, M. Kantor
has | eft governnent service, and Judicial Watch may depose him1®

Next, plaintiff requests |eave to depose forner
Undersecretary for International Trade Jeffrey Garten. This

request wll be granted. Plaintiff will also be allowed to

To be clear, this deposition and all other discovery
aut horized by today’ s opinion will be conducted under the
supervi sion of a Magistrate Judge, as explained nore fully in a
separate opinion issued today.
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depose Nancy Linn Patton, Deputy Assistant Secretary for Asia and
the Pacific.

Plaintiff’s requests to depose T.S. Chung, David Barram
Jonat han Sal | et, Kent Hughes and ot her naned and unnaned
W tnesses will be denied w thout prejudice to renewal by
plaintiff with a nore thorough explanation of its reasons for
deposing them and particularly what evidence it hopes to obtain

fromthese potential w tnesses.

15. Peter Han Notes

Finally (as to the June 1997 notions), Judicial Watch
requests an in canera review of notes taken by Peter Han
concerning his participation in the docunent search. The
docunents have been provided to the Court, and a separate order

W Il issue when the Court’s review is conpl eted.

J. Howard University Library Mtions

I n Cctober and Novenber of 1997, Judicial Watch filed two
nmoti ons asking the Court to conpel the DOC to provide Judici al
Watch with copies of a | arge anbunt of video and phot ographic
material. Contrary to plaintiff’s assertions, however, neither
the FO A nor any order of the this Court requires that copies of
this material be produced to plaintiff; the materials need only
be made reasonably available. See 5 U.S.C. § 552(a)(3).
Therefore, because the DOC has made all of this materi al
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available in its offices for view ng by Judicial Watch, the
notion to reorder release of the materials and the notion for

sanctions will be denied.?

K. Donal d Forest NMbtion

On April 21, 1997, Judicial Watch began the deposition of
Donal d Forest, Director of the G eater China Region office at the
DOC. According to Judicial Watch, Counsel for the DOC then
engaged in a persistent use of so-called “speaking objections” to
di srupt the deposition, which Judicial Watch then discontinued
and filed a Mdtion to Conpel and for Appropriate | mrediate
Renedi es that same day. The DOC apparently has not opposed
Judi ci al Watch’s notion, although fromthe video deposition it is
apparent that DOC counsel believed its objections to be
legitimate. This notion will be granted in part and denied in
part.

Unfortunately, DOC counsel’s behavior at the Forest
deposition is not atypical of the m sconduct in which the DOC and
its | awers have engaged throughout this litigation. Nor is

counsel for Judicial Watch innocent of inproper behavior. At M.

20Apparently, some materials were m shandl ed by the DOC and
copies were given to Howard University w thout retaining copies
at the agency. However, the DOC clains that it has recovered al
materials from Howard, copied them and retained the originals at
the DOC. These materials al so appear to have now been nmade
avail abl e to Judicial Watch, and thus the DOC has apparently
conplied with its obligations concerning these docunents.
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Forest’s deposition, ordinary objections gave way to | onger and
nor e heated exchanges between counsel until, before the
deposition was prematurely adjourned, the | awers seened to have
forgotten entirely about the wtness in favor of verbally
sparring with one another. Such behavior woul d be reprehensible
the first time; inthis litigation, it has cone to be the norm
Nevert hel ess, the Court declines to inpose sanctions at this
point for two reasons. First, to the extent that plaintiff
requests that DOC counsel refrain fromm sconduct at future
depositions, the presence of the Magi strate Judge should
adequately deter future m sbehavior. The sane deterrence al so
should control Judicial Watch's transgressions. |If m sconduct
continues, then the Magistrate will handle it or, if necessary,
this Court will entertain contenpt notions. Second, to the
extent that the notion calls for sanctions on m sconduct that has
occurred up to this point, the Court will defer ruling on this
issue until it considers granting attorney’'s fees and litigation
costs at the end of this case. Therefore, plaintiff’s notion for
“appropriate renedi es” is denied.

However, plaintiff is entitled to continue the deposition of
M. Forest, and will be granted | eave to do so. The deposition
wi |l be conducted before the Magistrate Judge, and the Court
expects that a higher degree of professionalismw || be

denonstrated by counsel for both sides.
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1. Laurie Fitz-Pegado Mbtion

On May 15, 1997, Judicial Watch filed a Motion to Conpel and
for Attorney’'s Fees and Costs. Plaintiff alleges that the
Assistant United States Attorney fornmerly in charge of this
l[itigation intentionally m srepresented who was to represent M.
Fitz-Pegado at her deposition. |In addition, counsel for the DOC
appears to have been prepared to unilaterally determ ne which
docunents it would produce in response to plaintiff’s subpoena
duces tecum The Court feels conpelled to rem nd counsel, not
for the first time, that the appropriate neans of objecting to a
subpoena is by tinely witten objection or by tinely notion to
gquash or nodify the subpoena. See Fed. R Cv. P. 45 |If the
party serving the subpoena then objects, it may oppose the notion
or nove to conpel, and the Court, not the litigants, wl|
determ ne the perm ssi ble scope of the subpoena.

However, as with the G nsberg natter addressed above, the
plaintiff has not yet served Ms. Fitz-Pegado with a subpoena, and
consequently the Court is not in a position to grant a notion to
conpel her to testify or produce docunents. Whatever nerit m ght
lie in Judicial Watch’'s objections to DOC counsel’s behavior wll
be taken up at the fees and costs stage of this litigation.
| nsonuch as the notion requests an order prohibiting future
m sconduct by DOC counsel, the Court is confident that the
Magi strate Judge that presides over Ms. Fitz-Pegado’ s deposition
will keep all persons present under appropriate control.
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1. CONCLUSI ON
Thi s nmenorandum opi ni on and t he acconpanyi ng order resolve
all pending notions in need of disposition at this point.? As
set forth in another decision issued today, the case will now
proceed with limted di scovery under the supervision of a
Magi strate Judge. Plaintiff is remnded that it still nust

obtain authorization fromthe Mugi strate Judge for all additional

depositions. WMore generally, the Court is hopeful that this case

can now proceed in a professional and civil manner.

A separate order will issue this date.

Royce C. Lanberth
United States District Judge
DATE:

21Al t hough, as noted in the other decision issued today, the
Court wll entertain notions for orders to show cause regardi ng
the allegations made in Nolanda Hill’'s testinony.
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

JUDI Cl AL WATCH, | NC., )
)
Pl ai ntiff, )
)
V. ) Civ. Action 95-133 (RCL)
)
UNI TED STATES DEPARTNMENT )
OF COMVERCE, )
)
Def endant . )
)
)
ORDER

This case cones before the Court on various discovery
notions by the plaintiff against the defendant and a nunber of
nonparties. Upon consideration of the various notions and the
argunents offered in support and opposition thereto, and of the
record in this case, and for the reasons set forth in an
acconpanyi ng nenorandum opinion, it is hereby ORDERED t hat

Plaintiff’s Mdtion for Sanctions and Attorneys’ Fees and
Costs, filed March 13, 1997 and anended March 17, 1997, is hereby
DENI ED,

Non-Party G nger Lew s Motion for Fees and Costs, filed
March 18, 1997, is hereby DEN ED

Non-Party G nger Lew s Modtion to Termnate or Limt
Deposition, filed March 18, 1997, is hereby DENIED, and it is
further ORDERED that the deposition will be conducted under the

supervi sion of Magistrate Judge Facciola as set forth in a
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separate order issued this date;

Plaintiff’s Mdtion to Excise and for Appropriate Renedies,
filed March 21, 1997, is hereby DEN ED,

Plaintiff’s Motion for Order to Show Cause Why the Testi nony
of Carola McG ffert Concerning Melinda Yee Materially Contradicts
Def endant’ s Notice of Discharge of Obligation Pursuant to its
Representati on at Decenber 6, 1996 Status Conference, filed April
16, 1997, is hereby DEN ED;

Plaintiff’s Motion for Order to Explain Wiy the Testinony of
Dawn Evans Cronmer Concerning Melinda Yee Materially Contradicts
Def endant’ s Notice of Discharge of Obligation Pursuant to its
Representati on at Decenber 6, 1996 Status Conference, filed June
25, 1997, is hereby DEN ED,

Plaintiff’s Motion for Order to Show Cause, filed March 21,
1997, is hereby DENIED, and it is further ORDERED that the
def endant shall provide to plaintiff wthin 5 days of this order
the | ast known address of WIliam G nsberg, and it is further
ORDERED t hat the defendant shall submt on or before January 15,
1997 a | egal nenorandum setting forth its position on the issue
of whether the diaries of WIlliam G nsberg are “agency records”
within the scope of the FO A or are instead “personal papers”
bel onging to Wlliam G nsberg in his private capacity;

Plaintiff’s sealed Motion for Order to Show Cause, filed My
2, 1997, is hereby DEN ED;

Plaintiff’s request for the production of conputer files
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recovered by the DOC I nspector General pursuant to this Court’s
Decenber 6, 1996 order, raised in plaintiff’s June 1997 filings,
is DENI ED as noot;

Plaintiff’s request for an order requiring the production of
a legible copy of the desk diaries of John Huang, raised in
plaintiff’s June 1997 filings, is hereby GRANTED and it is hereby
ORDERED t hat the Attorney General shall either (1) produce to
plaintiff a |legible copy of the diary or (2) allow plaintiff
access to the diary for the purpose of inspection and copying, on
or before January 8, 1999;

Plaintiff’s request for production of nunerous docunents
rel eased by the Denocratic National Commttee, raised in
plaintiff’s June 1997 filings, is hereby DEN ED

Plaintiff’s request for production of tel ephone, facsimle,
and mail records show ng conmuni cations with the Wite House, the
DNC, and other outside entities, raised in plaintiff’s June 1997
filings, is hereby DEN ED

Plaintiff’s request for the briefing books, cal endars, and
daily schedules of the |late Secretary Ron Brown, raised in
plaintiff’s June 1997 filings, is hereby DEN ED

Plaintiff’s request for docunments renoved fromthe |ate
Secretary Ron Brown’s office after the Secretary’ s death, raised
in plaintiff’s June 1997 filings, is hereby DEN ED

Plaintiff’s request that the Court review in canera al
docunents renoved from and subsequently returned to the DOC by
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Davi d Rot hkopf, raised in plaintiff’s June 1997 filings, is
hereby GRANTED, and it is further ORDERED that the DOC shal
produce all of the docunents renoved fromthe DOC by David

Rot hkopf for in canera inspection by Magistrate Judge Facciol a at
a date to be set by Magistrate Judge Facciola, and it is further
ORDERED that, fromthis date forward, any and all discovered
docunents reasonably denonstrated to have been wongfully renoved
fromthe DOC shall be submtted to Magi strate Judge Facciola for
in canera review as schedul ed by Magi strate Judge Facci ol a;

Plaintiff’s request that the Court review in canera al
docunents recovered by the DOC I nspector General fromthe safe of
Ira Sockowitz, raised in plaintiff’s June 1997 filings, is hereby
GRANTED, a separate order to issue when the review is conplete;

Plaintiff’s request that the Court order production of the
DOC s FO A guidelines and procedures, raised in plaintiff’s June
1997 filings, is hereby DEN ED as noot;

Plaintiff’s request for a conplete and accurate |ist of
persons responsi ble for searching the office of Melinda Yee,
raised in plaintiff’s June 1997 filings, is hereby DEN ED

Plaintiff’s request for production of draft versions of
sworn declarations submtted by various DOC enpl oyees, raised in
plaintiff’s June 1997 filings, is hereby DEN ED

Plaintiff’s request that the Court review in canera the
notes of Judith Means, raised in plaintiff’s June 1997 filings,

i s hereby DEN ED
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Plaintiff’s request for |eave to redepose Jude Kearney,
raised in plaintiff’s June 1997 filings, is hereby GRANTED, and
it is further ORDERED that the deposition will be conducted under
t he supervision of Magistrate Judge Facciola as set forth in a
separate order issued this date;

Plaintiff’s request for | eave to redepose John Huang, raised
in plaintiff’s June 1997 filings, is hereby GRANTED, and it is
further ORDERED that the deposition will be conducted under the
supervi sion of Magistrate Judge Facciola as set forth in a
separate order issued this date;

Plaintiff’s request that the DOC produce the facsimle
identified by John Gst in his deposition testinony, raised in
plaintiff’s June 1997 filings, is hereby GRANTED, and it is
further ORDERED that the DOC shall, if it currently possesses a
copy of the facsimle, produce it either to the plaintiff or to
the Court if subject to a claimof exenption;

Plaintiff’s request for |eave to take the depositions of DOC
enpl oyees holding a rank of GS-13 or below, raised in plaintiff’s
June 1997 filings, is hereby DEN ED

Plaintiff’s request for | eave to depose fornmer Secretary of
Commerce M ckey Kantor, raised in plaintiff’s June 1997 filings,
is hereby GRANTED, and it is further ORDERED that the deposition
w || be conducted under the supervision of Mugistrate Judge
Facciola as set forth in a separate order issued this date;

Plaintiff’s requests for |eave to depose Jeffrey Garten and
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Nancy Linn Patton, raised in plaintiff’s June 1997 filings, are
hereby GRANTED, and it is further ORDERED that the depositions
w || be conducted under the supervision of Mugistrate Judge
Facciola as set forth in a separate order issued this date;

Plaintiff’s request to depose other nanmed and unnaned
W tnesses, raised in plaintiff’s June 1997 filings, is hereby
DENI ED,

Plaintiff’s request that the Court review in canera the
notes of Peter Han, raised in plaintiff’s June 1997 filings, is
hereby GRANTED, a separate order to issue when the reviewis
conpl et e;

Plaintiff’s Request to reorder |Imedi ate Rel ease of
Vi deot apes and O her Phot ographi ¢ Evi dence Taken on Cinton
Adm ni stration Departnment of Commerce Trade M ssions, filed
Cct ober 22, 1997, is hereby DEN ED

Plaintiff’s Motion for Order to Show Cause, filed Novenber
14, 1997, is hereby DEN ED

Plaintiff’s Expedited Mdtion to Conpel and for Appropriate
Renedies, filed April 21, 1997, is hereby GRANTED in part and
DENIED in part, and it is further ORDERED that plaintiff may
continue the deposition of Donald Forest under the supervision of
Magi strate Judge Facciola as set forth in a separate order issued
this date,;

Plaintiff’s Mdtion to Conpel and for Attorneys’ Fees and
Costs, filed May 15, 1997, is hereby DENIED;, and it is further
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ORDERED t hat the defendant shall file a new notion for
summary judgnent, with supporting affidavits and Vaughn i ndex,
wi thin 30 days of the date of this order for all responsive
agency records withheld fromthe plaintiff and not yet disposed
of by this Court’s decisions on previous notions for summary
judgnent, and that any cross-notion or opposition to such notion
shall be filed 30 days thereafter.

SO ORDERED.

Royce C. Lanberth
United States District Judge
DATE:
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